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1878 ous, and must be set aside without costs, as the appellant does

iipply for them. This judgment ivill apply to appeals 
N os. 1116 and 1117 of 1877.V,

Baseshuu.
Appeal decreed.

1878. 
Juns 20

Before Mr, Justice Markhy and M*. Justice Prinsep.

In t h e  m a t t e r  o p  ABDOOL HAMED,’'’

Insolveiicij—Jurisdiciion o f  District, Court o f  Ahjal under A d  X  o f  1877, 
chap. xx~JBurma Courts Act {X V I J o f  1875), ss. 31, 66.

Tbe Deputy Comrais îoner of Akjab, sitting as District Judge, lias power to 
entertain npplications under chap. xx of Act X  of }877.

Section 6 (d) of that Act interposes no obstacle in tboway of tbe Deptity 
Couunissioner dealing ■\vitk such applications, nor does the exercise of Hnch 
power in auy way “ affect the jurisdiction of the Ilecovder of Rangoon sitting 
as an Insolvent Court ia Alcjfil) ” within the meaning of that section.

C a se  referred to the H igh Court by the Judicial Commis- 
siouer of Biitish Burma uuder s. 31 o f the Burma Courts 
A c t (A c t X V I I  of 1875).

I t  appeared that oue. A bdool Hamedj who was a prisoner in 
the civil jail of A kyab  uuder an order of tlie Judge of the 
District Court o f A k y ab , made an application to the Deputy 
Commissioner o f A k y ab , as District Judge, to be declai'ed an 
insolvent under s. 351 of A c t  X  of 1877, The application was 
objected to by some of his creditors. The Deputy Commissioner, 
doubting whether he had jurisdiction to decide the matter^ 
referred the following tjuestion, amongst others, to the H igh  
Court, viz, : W hether the District Court of A kyab has any juris­
diction, and if  so, a concurrent jurisdiction within the town 
of Akyab under chap. xx  of A ct X  of 1 8 7 7 ; or wliether the 
Eecorder has au e.tcluaiFe insolvency jurisdiction within that 
town under 11 and 12 J ic t .,  c. 21.

Jfo oue appearing to argue the point, the opinion of the H igh  
Court (so far as regards the question, the subject of this report), 
was given by

* Reference, J3o. 701 of 1878, from aa order made by John ’̂ai'dioe/Esq.j 
Judicial O’omiulssioiiei-, liriiish Buraia, dated tlio lUhM oy 1878*.



M a r k b y ,  J. (w ho, after stating the facts as giYen ahove, i«78
coiifcinued).— The only objection to the i urisdietion of the

'  . . . .  m a tt e r  OP
D eputy Commissioner with -which we have to deal upon the abdool

,  Hameo,
present rererence is that aiisiug out of s. 66 o f the Burma
Courts A c t  and ss. 4  and 6 of the Civil Procedure Code.
Section 66 of the Burma Courts A c t provides, that, within 
the towns of RangooHj Moulmein, A kyab , and Bassein, the 
Recorder shall have and exercise sucli powers and authorities 
with respect to xnsolveut-debtors and their creditors as are for 
the time being exercisable with respect to insolvent-debtors and 
their creditors by the H igh Court or a Judge thereof in Calcutta*
Section 4 o f the Code of Civil Procedure provides, that “  no­
thing in the Code shall be deemed to affect the Burma Courta 
A c t, 1875. Section 6 of the Code of Civil Procedure provide^j 
that nothing in the Code '  affects ’ the jurisdiction or procedure 
of the Recorder of Rangoon sitting as aii Insolvent Court in 
Rangoon, Moulmeiiij A kyab or Bassein.” Section 344 of the 
Code of C ivil Procedure, under which this application was 
made, provides, that ‘^any person arrested or imprisoned in 
execution of a decree for money, may apply in writing to be 
declared au insolvent. Such application shall be made to the 
District Court which ordered his arrest or imprisonment, or 
■when the D istrict Court did not make such order, then to the 
District Ooucfc to which the Court that made the order is subor­
dinate.”  These being the provisions o f  the law, we liave no 
doubt that the D eputy Commissioner had jurisdiction to enter­
tain this application.

"We ooiisider that the provisions of e, 6 of the Code o f Civil 
Procedure do not interpose any obstacle in the way of tlie 
D eputy Commissioner dealing with this application. H is doing 
go will not, in our opinion, affect the jurisdiction (ff the Recorder 
within the meaning o f that section.^  ̂ I t  may be that if  this 
same Abdool Hamed &hoq|p[ ever be declared an insolvent by  
the Recorder, that the Deputy Commissioner would be bound 
to suspend further proceedings.' B ut until that eyent happeh^, 
there appears to us to be 110 reason why the D eputy Coimmis-- 
siouer should not proceed to the exercise of the mM?
ferred- upon him by chap, xx  of the Code af Q iT ill& p je lliB
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with reference to this person. To hold the contrary would be 
a manifest hardship. W e  understand from the observations of 
the Deputy Commissioner^ that the Recorder never sits as an 
Insolvent Court at A k y a b ; and prisoners^ therefore, iu the civil 
jail in Akyab, if they cannot apply to the D ep uty Commis­
sioner, are iu a worse position than other prisoners for debt 
under the new Code. The result would, iu fact, be, tiuifc they 
would always have to stay out their full time iu jail, an appli­
cation to the Recorder sitting at liangoon being practically 
imj)0ssible.

The decision of the Bombay Court in B om bay Crown Cases, 
7ol. vii, p. 6, referred to by the Judicial Commissioner, turns upon 
the construction of the words “  in any way affect” as used in the 
24 and 25 Y ict., c. 67, s. 42 . W ords o f this kind must be con­
strued with reference to the general provisions of the A ct of 
-ivhich they form a part. The decision of the Bombay Court 
can scarcely, therefore, throw any light upon tlie construction of 
A c t X  of 1877. _ _ _ _ _ _

FULL BENCH.

Before Sir Richard Garth, K l, Chief Justice, Mr. Justice Jnclmn^ Mr.
Justice Marlihy, Mr. Justice Ainslie, and Mr. Justice .3iiUer,

GUNI MAHOMED ( D e f e n d a n t )  v . MORAF ( P l a i n t i i ' f ) . *

ANI)

DOOEGA PRGSIiAD MTTSE a n d  a n o t h b k  ( D e p e n d a n t s )  v . JOY- 
WARAIN IIAZRA (P t A iN T iP F ) .t

Co'Sliarcrs o f land—Arrangement fo r  separata Paijment o f  Rant—Separate 
Suits fo r  Arrea?'s o f  Rant—EnidmGe ( f  xirrangement—Suit fo r  Kuhnlial 
•^Cancellation o f  Original Lease, Presumption as to—SnJuvwoment—̂ Bevg, 
Act n i l  o f  18G9, fis. 2, 20.

Where ifc lias been arranged between tUe co-sharevs of an estate and tlieir 
tenant;, tliat he sliall pay each co-siiaref his proportionate share of the entire 
rentj eacli co-sharer may bring a separate suit against the tenant for such 
proportionate share.

Appeal under s, 15 of the Letters j.-’atenf; agaiiist the decree of 
Mr. Justice White, dated the 3rd July 1877, made iu Speoial Appeal No, 1713 
of 1876.

f  Appeal under s. 15 of the Letters Patent against the decree of Mr, 
Justice Prinsep, dated the 5th July 1877, made iu Special Appeal No. 2601 
of 1876.


