
1878 Khm i V. Jotimhir Singh ( 1 ) ,  t lia ttlie  clefeiidanta iu  this case w o u ld
Hbei'ty to insist that the mouza wln'cli they had 

*'• purchased should be burfclieued with no move than a pronortioii-
S t k h  A l i .a -  j,  , . .  , .

OOLL4H, ate  am ou n t o f  tlie o r ig in a l r a o rtg a g e -d e b tj and m ig h t c la im  to  
retieem  th at m ou za  «p o ii paymeufc o f  th at q u o ta , so th at i f  th ey  
co u ld  h ave show n tliat th e  am o u n t ch argeab le  upon  tlieir m o u za  
TPas less than K s . 7 5 9  w liich th e  p la in tiffs cla im ed j and b ro u g h t  
th a t m on ey  in to C o u r t , tliey  m ig h t h ave g o t  their m o u za  re d e e m ­
ed. T h a t  has n o t been  don e, nor has a n y  reason been sh ow n  to  
Jead to the su pposition  th at i f  sucli an accou n t had been takens  
th e  ch arge  upon the m o u z a  w ou ld  h ave been less than l i s .  759*  
U n d e r  these c irca m sta n ce s , a ltliou glt we d o  n ot qu ite  con cu r in  
th e  ju d g m e n t o f  th e C o u r t belotv, w e th in k  th at in  su b stan ce  
th a t decision ia r ig h t, an d this ap p eal m u st be dism issed . W e  
th in k  also tliat each p a r ty  sh ou ld  p a y  his ow n  costs o f  th is  
a p p ea l.

A p p ea l dismissed.

Before Mr. Judke  ̂Jackson and Mr. Justice Tottenham.

SOONDEH J5A liA lN  (PLAisTiFr) i?. B E A W D  R A M  and others
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Guardian, Sale hy~~Act XL of 1,858.

The motliGr anrt guarditin of a Hindu minor, tlioijgh not a guardian appointed 
under Act X L  of 185S, when acting bona fide ;nid under tlie pressure of 
necessity, may sell liis real estate to pay ancestral debts and to provide for 
the mainteuiuice of the minor/

T h is  was a suit instituted b y  tlie phiintiff, Soond er I^arain , 
to  obtain  fr o m ^ B e n n u d  R a m , the first d efen d an t, possession  
o f  certain  lan ds w hich had been th e  p ro p e rty  o f  on e  G o u ri  
K o y a l ,  w h o died in 1 2 7 2 , le a v in g  D e b  JS'arain K o y a l , the second  
d e fen d a n t, his gran d son  and sole heir and le g a l rep resen tative .

(1) 13 Moore’s I. A., 404.
* Appeal from appellate decree, Ko. 2493 of 1877, agaiust the decree of 

Baboo Krishna Moliun Mookerjee, Second Subordinate Judge of Zilla Midna- 
pOre, dated tbe 27th August 1877, affirming the decree of Bnboo Jebun Krislina 
Chattopadhya, Munsif of Newal, dated the 2Ist March 1S76.



The plaint alleged tliat, after tlie death of G^onri K oval, Benmid 
B am , the first defendant, had •wrongfully dispossessed the
second defendant, who was then a minor, and liis mother Anna, n.

 ̂  ̂  ̂  ̂ B knhuo  R a m .

■who -were then in posaessiou o f the disputed lan ds; and 
that the second defendant, after attaining his majority, not being 
able himself to recover possession, had sold his rights to the 
plaintiff.

The defendant Benniid Earn, amongst other defences, 
pleaded that the said Groiiri K oyal had died in debt and in 
distressed circumstances, and that Anna, as the mother and 
natural guardian of the second defendant, had, under pressure of 
necessity, for the purpose of defraying debts incurred by Gouri 
K oy al in his lifetime, and the expenses of his shradh and the 
maintenance of the minor, on the 30th of Assar 1272 (13th  
July 1865), sold the lands in dispute to his father, Mithiram, 
and that the lands iri dispute had ever since been in the posses­
sion, first, o f Mithiram, and after his death, of himself^ the 
first defendant. The lower Appellate Court found that there 
had been a l)on& fide sale under the pressure of necessity by Anna  
to M ithiram, which the second defendant was not com­
petent to dispute; and therefore, confirming the decree of the 
Court of first instance, dismissed the plaintiff’s suit.

Baboo Basil Beliary Ghose, for the appellant in second appeal, 
urged that the decision o f the lower Appellate Court was errone­
ous, inasmuch as Anna was not alleged or proved to have 
obtained a certificate under A ct X L  of 1858 before disposing 
of the minor’s estate to Mithiram M yti, and relied upon Court 
o f Wards v. Kupulmun Sinff (I).

Baboo MoJiini Mohnn Roy (with him Baboo Taruchiath Sen) 
submitted, that A ct X L  of 1858 did not apply to cases where 
the property was of very small value, and that A n ca , aa 
mother and guardian of the defendant, was empowered under 
Hindu law validly to dispose o f the property of her minor son, 
provided she did so hona fide and under the pressure of necessity 
as had been found by tlie lower Appellate Court.
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(1) 10 13, L. R,, 364.



Tlie Jndgraent of the Court was delivered bj
SoosnKR
N ah ain

p .  J a c k s o n ,  J. —  T h e  s p e c i f i c  g r o u n d  o n  w h i c h  t h e  s p e c i a l

Bessud Bam. , . °  i - i t i t it  i
appellant impugBS the conveyance winch has been wpheid by

the lower Appellate Court is, that the guardian who con­
veyed the property on behjilf of liis minor son was not a guardian 
appointed artder Act X L  of 1858 ; and it is contended tluit no 
guardian acting as what is called in this judgment a natural 
guardian can exercise higher pon'erg tJian a guardian appoint­
ed under the law; that is to say, the power of a natural guar­
dian is limited to granting leases for a period not exceeding 
five years, and such guardian must apply to the Court for sanc­
tion even in cases of legal necessity. I  am not aware of any 
sanction of the law for that contention (1). Tiiere is no doubt a 
decision by one of the learned Judges of this Court, sitting 
aione in the trial of a special appeal below-Rs. 50, in wlncli that 
opinion lias been expressed: but with every respect for ti»e 
opinion of the learned Judge, it appears to me tliat no sucli 
position is warranted by the law. The case in which Mr, 
Justice Phear held that the guardian of a lunatic could not 
exercise powers without tlie authority of the Court iugi)er than 
}t<? would liave exercised if he had been clothed with the author­
ity of the Court, stands on different grounds. I  have had 
some difficulty in perceiving how any person could, as guardian 
of a lunatic, exercise any power otiierwise than by the author- 
ily  of the Court. But it seems clear to me tliat, not to speak 
of other considerations, Act X L  of 1858 made clear provisions 
for cases of estates of small value, and distinctly provided 
that, in regard to such estate?, or even in otlier circumstances 
where it might appear advisable, tlie Court miglit dispense 
with the production of certificates even in regard to tlie main,̂ . 
tenance of suits. I t  is only in regard to the commeucement or 
the defence of suits tliat the production of certificates is 
required by the law, and inasmuch as this property was ad­
mittedly of small extent and value, it seems very probable that

(1) See, however, Degum v, Moharaim Jtajroop Koo îwar,
ante, p 33,
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e v e u if  the guardian had to institute a saitj tlie Courfc would -̂878 
liave (lispeused with the production of & certificate, because 
the expenses necessary to be incurred in obtaining a certijficafce 
and the permission of the Court, might have exhausted a quite 
undue proportion of the minor’s property. I t  seems to me, 
tlierefore^ that there is do ground for saying tliat this act of 
tlie natural guardian done for a legal necessity was done with­
out authority. The special appeal must be dismissed with costs*

Appeal dismissed.
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B efon  Mr. Justice L. S. Jachon and Mr. Jnslice Tottenham-

TARU PATUR (Defendant) p. ABHTASH CHUNDBE DUTT ‘
m Mnyll.(P la in h i’f ) /  . _____1------

Jamabmdi—Puhlio Document—Seg. VII o f  1822— I  o f  1872 (Evidence
Act), s. 74

A jamabandi prepared b j a Deputy Collector while engaged in the settle­
ment of land under Heg. VII of 182-2, is a “ public documeut"’ witliiu the 
ineiHiing of s. 74 of the Evidence Act.

It is not necessai'j to sliow that, at the time when such document was 
prepared, a ryot affected by its provisions was a consenting party to the 
terms therein specified.

This was a suit for declaration of right to receive the full 
rent of certain lands and to recover arrears of rent from 1280- 
B . S. (1873-74) to 1283 B . S. (1876 -77). The lands in 
dispute had preyiously formed part of a Groyernment khas mehal, 
and while so held^ the whole estate was, between the yeara 1843 
and 1845, measured and settled by a (Jovemment officer uuder 
the provisions of E e g . V I I  of 1822. A  jamabandi embodying
the terms of this settlement was, at the time, duly prepared, and

t

Appeals from Appellate Decree, N'os; 69 to 78, and 245, 246, s|,nd=2̂ 6 
of 1878, against the decree of T, Smith, Esq., Officiating Judge of Zillpi 
Miduapore,^dated the 28th September 1877, reversing the <iecree ofEftboo, 
Debendro Lai Shome, First SudderMunsif of that district, dated
<|auuary 1877.


