
1878 land of wliicli the plaintiffs were to xccover possession, and

K akgal the decree accordingly provided that this should be as'cer-
Chanuua . K uj ®  ,  r. ,  „

c. tained in execution. JHow decrees ot Appellate Courts as
ItANYlsLAtL - / . • • l i - i  ■ . / T i l

Ruj. well as decrees of original Courts ought to contain specilically
the relief allowed by those Courts, and it was certainly 
necessary to determine by the decree what laud, if any, the 
plaintiffs were to recover possession of. It would be neces­
sary, therefore, to set aside the -decree in order that this 
might be ascertained before judgment. But here arises a 
further question upon the defendant’s plea of limitation, be­
cause inasmuch as the Judge has held that the plaintiffs are 
entitled to one portion of the land and not to the other, and 
especially as it appears that the evidence of possession was 
not of uniform equal force in regard to all the land, the 
Judge, in determining what land passed under the kubala, 
would have to find whether the plaintiffs had been in posses­
sion of that particular land within twelve years before suit. The 
case will have to be remanded accordingly to the lower Ap­
pellate Court. The costs' of this appeal will follow the 
result*

Case remanded.

B e f o r e  M r .  J u s t ic e  L ,  S .  Ja c k s o n  a n d  M r .  J u s t ic e  T o tte n h a m .

1878 HIRDY NARAXN anb anothbk (Dkmndants) v. SIjED ALLAOOIiLAH
AND OTHEBS (Pl/AlHTlrFS).*

M o r t g a g e — E q u i t y  o f  E e d e m p tio n — V r o p o r t io n a ie  S h a re  o f  M o r t g a g e  D e b t .

the holder of a decree upon a mortgage-bond, afcteclied in execution a 
one-third share of a certain naouza, one of seventeen monzas included ia the 
mortgage, and the equity of rodeniption in which one-third share had hee» 
purchased by B .  H e ld ,  that although, as laid dowa i« N a u o a l A z i m t  A M  K h a n  

v. J o m U r  S in g  (1), JS would have heen at liberty to insist that his, oae-* 
third share should be burthened ■with no more than a proportionate amoant o f 
the original mortgage-debt, and might claim to redeesii Sttoh share upon pay**

* Appeal from Appellate Decrce, Ho. 133 o f 1878, against the decree of 
Hafiz Abdul K,arioi, Khan Bahadur, Officiating Krst Subordinate Judge of 
Zilla Bfaagulpore, dated 14th December 1877, affirming the decree, o f  Eai 
Burma Dut, Bahadur, Sudder Munsif o f  Monghyr, dated the>2Sth May 1875̂ *

(1) 18 Moor^^a, A., 404,
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merit; of that quota, yet as lie liad not shown wliat that proportion was, nor
paid it into Court, that A  under the circumstaaces was entitled to eaforce hia Hmoy
attachment. V,

Sy k i) A i l a -

T h e  plaintiff in this suit had purchased a decree on a mort- 
gage-boudj, obtained by one M ugni Raiu against the second 
defeiidiint, for Its. 6 ,592 -12-8 . The mortgaged property 
origiually consisted of seventeen mouzas. The mortgagor had 
subsequently to tlie mortgage sold a large number of these mouzas 
to various parties, the first defendant being the purchaser o f a 
3-auna share of Mouza Sundupore Mahauand, one o f sucli 
mouzas. The plaint alleged that in execution of his decree 
the })laintiff bad attached and sold a considerable portion of  
the mortgaged property, and had in fact realized E s. 5 ,882 -12-8  
of his decretal money. In  further satisfaction of the balance 
still due, the plaintiff had attached the share of Mouza Suudu- 
pore Mahauand, purchased by the first defendant. This pro­
perty was however released from attachment, the first defend­
ant having intervened and successfully objected to the intended 
sale. The present suit was thereupon iiitefcituted for the purpose 
o f establishing the right of the plaintiff to sell the said lands iu 
further execution of his decree. Ou the part o f the .defendants 
it  was contended, first, that a part of the mortgaged property still 
remained in the possession of the judgraent-debtor, and that the 
plaintiff was not entitled to attach that part of the mortgaged 
property iu the hands of third parties uutil he had satisfied his 
decree, as far as possible, out of the lands still iu.the hands of the 
judgraent-debtor. It was further contended that the defendant 
was bound in equity only to pay a proportionate share of the debt 
due under the decree calculated upon the proportionate value 
of each property included iu the mortgage, and that the present 
suit could not therefore proceed until an account had beea taken 
of the respective values o f each of the mortgaged [Properties for 
the purpose of apportioning the relative shai'e of the debt due 
upon each of the said properties. It  appeared also that the 
plaintiff V7as himself the purchaser of one of the properties sold 
uudeu his decree. The Court o f first instance gave the plaintiff 
a decree. Tlie lovsrer Appellate Court, considering it to *be 
au admitted fact that the whole property was mortgaged

10
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1878 collectively, held as to the first plea of the defeiidant that the
Nakain possessed the power of putting up for sale one property

out of the pror)erties morts^a^ed ia satiBfactiou of his debt. A s  to 
Syed AijLA- , /-I 1 , T 1 • r>ooiiLAu, tlie defendant’s second plea, tiie Court held, on the authoniiy ot

Bibee Sufeehnn v. Behtnkoivaree ( I ) ,  that a decree-holdcr could
not be compelled to lu-ing a suit for a proportionate amouut of
the debt due, and dismissed the appeal.

r

The defendants appealed to the H igh  Court.

Mr, R, E. Twidalc for the appellants.

M r. M. L. Sandel for the respondents.

The judgment of the Court was delivered by

J a c k s o n , J .— W h a t the phiintifFs sought iu this suit was an 
order that a certain mehal, or share iu a uiehal, in the possession 
of the defendants might be brought to sale iu satisfaction of the 
bahmee due ou a mortgage debt secured originally upon some 
seventeen estates of which the property uow iu question is one. 
I t  was stated iu the plaint that all those ju’operties, that is, all 

. tbe others over which the mortgage extended, being sold, tliQ 
plaintiffs obtained Rs. 5 ,882 out of the said decretal amount, but 
that R s. 769 still remaining unpaid., an application was made 
for the share iu suit being sold by auction, but upon a petition of 
objection ou behalf of the defendants, the property was released 
from sale.

The principal objection made by the defendants "was  ̂ that the 
suit of the plaintifFs could not proceed unless an account were 

■ taken of the wliole mortgaged property as it stood iu the hands 
of different purchasers, and which property had been separately 
assessed iu respect of its liability to satisfy the whole mortgage, 
and the objection is made particularly in respect of the proper-, 
ties which H ur Prosad Ohowdhry and others purchased in satis- ;̂ 
faction of the security of the plaintiffs themselves.

The M unsif overruled the pleas o f the defendants and. gave 
Judgment for the plain lifts. On appeal, the Bubordinate ^adige>„
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after setting out the several pleas taken by the defeiidantSj 187S
noticed the foiu’tb, which is to this eifect:— "VThen tlie propei'ty

. . ! Nauais
mortfjeisied entered in the decree alleged b f  the plauitiff is seven- Stisn Alla-
teen kulliirns, and of these some are in tlie possession of the ju dg- oollau,
menfc-debtor and some in tliat of other purohasersj the plaintiff 
has no right o f putting to sale the share in dispute only leaving 
off all those properties.” H is finding upon that is to the follow­
ing effect:— ‘ ‘ I t  is an admitted fact that the whole property 
mortgaged in the decree alleged by the plaintiff is mortgaged 
collectively. In case of its being joiiitj the plaintiff is at liberty  
to realize the amount of his decree from whatever property he 
likes out'of the property mortgaged. This right of the plaintiff 
cannot be rendered null and void for the reason that the defend­
ants' first party have become the purchasers of one property out 
o f the property m ortgaged;” and then he takes up the fifth plea, 
viz., that “  the plaintiff should apportion the whole of his mort- 
gage-debt upon the whole propei'ty mortgaged and sue all the 
possessors of the property mortgaged for proportionate amounts,” 
and observes that this plea has in g. manner been already 
decided in the finding on plea N o. 4 ,” and he overrules the plea 
and sa y s :— This contention would ajipear fully refuted, on 
reference to V o l. I V  of W y m a n ’s Reports, ]). 228, which contains 
the decision of the 26_th A ugust 1867.’’ That case is also to be 
found, in 8 W .  R ,,  379. The learned Judges, no doubt, held 
in the particular circumstances o f that case that, asstfited in the 
liead-note, “ where a plaintiff’s bond gives him’a separate lien 
on each and all o f several mouzas pledged as security, he is free 
to elect for sale whichever of the mouzas he thinks most likely  
to satisfy his 6laim.”  But then they go on to observ-e I # t h e  • 
present case there, ti'ws notiiing'tp prevent the plaiivtil)Ffrc>m pur­
chasing any of the mouzas pledged to him, ,a.hd he bought iiiem  
at the risk of lesseining his own seijurity. W hether in liis new 
position as mortgagor of the three .mouzas in which he has pur­
chased the e^inity of redemption he is liable for contribution to 
the holders of the two mouzas he is now proceeding against is 
another question, but we know of no law which prevent^! a trans­
action of this nature between a mortgagor* and a mortgagee.’^
I i  appears to us, as laid down in the case o f Nawah Azimut Alt
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1878 Khm i V. Jotimhir Singh ( 1 ) ,  t lia ttlie  clefeiidanta iu  this case w o u ld
Hbei'ty to insist that the mouza wln'cli they had 

*'• purchased should be burfclieued with no move than a pronortioii-
S t k h  A l i .a -  j,  , . .  , .

OOLL4H, ate  am ou n t o f  tlie o r ig in a l r a o rtg a g e -d e b tj and m ig h t c la im  to  
retieem  th at m ou za  «p o ii paymeufc o f  th at q u o ta , so th at i f  th ey  
co u ld  h ave show n tliat th e  am o u n t ch argeab le  upon  tlieir m o u za  
TPas less than K s . 7 5 9  w liich th e  p la in tiffs cla im ed j and b ro u g h t  
th a t m on ey  in to C o u r t , tliey  m ig h t h ave g o t  their m o u za  re d e e m ­
ed. T h a t  has n o t been  don e, nor has a n y  reason been sh ow n  to  
Jead to the su pposition  th at i f  sucli an accou n t had been takens  
th e  ch arge  upon the m o u z a  w ou ld  h ave been less than l i s .  759*  
U n d e r  these c irca m sta n ce s , a ltliou glt we d o  n ot qu ite  con cu r in  
th e  ju d g m e n t o f  th e C o u r t belotv, w e th in k  th at in  su b stan ce  
th a t decision ia r ig h t, an d this ap p eal m u st be dism issed . W e  
th in k  also tliat each p a r ty  sh ou ld  p a y  his ow n  costs o f  th is  
a p p ea l.

A p p ea l dismissed.

Before Mr. Judke  ̂Jackson and Mr. Justice Tottenham.

SOONDEH J5A liA lN  (PLAisTiFr) i?. B E A W D  R A M  and others

76 THE INDIAN LAW REPORTS. [TOL. IV.

Guardian, Sale hy~~Act XL of 1,858.

The motliGr anrt guarditin of a Hindu minor, tlioijgh not a guardian appointed 
under Act X L  of 185S, when acting bona fide ;nid under tlie pressure of 
necessity, may sell liis real estate to pay ancestral debts and to provide for 
the mainteuiuice of the minor/

T h is  was a suit instituted b y  tlie phiintiff, Soond er I^arain , 
to  obtain  fr o m ^ B e n n u d  R a m , the first d efen d an t, possession  
o f  certain  lan ds w hich had been th e  p ro p e rty  o f  on e  G o u ri  
K o y a l ,  w h o died in 1 2 7 2 , le a v in g  D e b  JS'arain K o y a l , the second  
d e fen d a n t, his gran d son  and sole heir and le g a l rep resen tative .

(1) 13 Moore’s I. A., 404.
* Appeal from appellate decree, Ko. 2493 of 1877, agaiust the decree of 

Baboo Krishna Moliun Mookerjee, Second Subordinate Judge of Zilla Midna- 
pOre, dated tbe 27th August 1877, affirming the decree of Bnboo Jebun Krislina 
Chattopadhya, Munsif of Newal, dated the 2Ist March 1S76.


