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Abelment—Bigamy—hdiaii Penal Code, ss. 109 §• 494

A Maliomeclan guardian of a married female infant, wlio, wliile her liusband 
is living, causes a luaraage ceremony to be gone tlirougli in her name ■with 
another man, but \i?ithout her taking any part in the transaction, docs not 
commit the oilenee of abetment nnder ss. 109 and 494 of the Penal Code,

The practice of instituting criminal proceedings with a view to determining 
disputes arising in cases of this class condemned.

H o o r t jn n is s a  B egu m , a Mahoraedan female iufaiifc of six 
years of age, having at the time a mother and two .paternal 
nudes, Abdool Kurreera and Abdool Soblian, living, was first 
given away in marriage, to one Abdool liosaiuj by her mother. 
This marriage being admittedly invalitl, as tlie paternal iinclea 
alone, and not the mother, could, according to Mahomedan law, 
dispose of the infant in marriage, a second marriage was shortly 
afterwards solemnized between llie same parties; and at such 
second marriage, Abdool Sobhan, the younger of the infant’s 
paternal uncles, was alleged to have been present and to have 
given away the bride. A  few weeks later the same Hoorunnissa 
Beguni was again married to one Dabeerooddiu, having this time 
been givfn  in marriage by both her guardians, Abdool Kurreera 
and Abdool Sobhan. Upon this the guardians, Abdool Kurreem  
and Abdool Sobhan, were charged with having been guilty of 
an offence punishable under ss. 494 and 109 of the Indian  
Penal Code.

The case of the prosecution was, that the marriage of the 
infant Hoorunnissa Begum , with the consent of her uncle A b ­
dool Sobhan, was a le g a l one according to Mahomedan law | 
and that, therefore, the accused, by sanctioning and promoting 
the subsequent marriage withDabeerooddin, bad been guilty o f
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the offence o f abetting a marriage which was, and which they 1878 
knew to be, Yoid. Istthk

Abdool Sobhaii pleaded that he had taken no part, and had thk Empukbs 
not been present at either marriage. Abdool Kiirreem admitted aed’ooi 
that he had saucfcioued aud been preseat at the marriage with 
Dabeerooddii], but denied that he h a d ' any knowledge of the 
alleged marriage to Abdool H o saiu ; and further disputed the 
validity of such a marriage, if it had in fact taken place, without 
his consent.

The result o f the trial at the Sessions Court at flooghly was, 
that the Court and assessors were of opiniou that the infant 
Hoorunnissa Begum had in fact been married, as alleged, to 
Abdool Hosaiu ia the presence and with the consent of the 
accused A bdool Sobhan, and that such a marriage was a valid  
o n e ; but that the accused Abdool Sobhan bad not taken any 
part in the subseq[uent marriage with Dabeerooddin. They  
therefore, acquitted Abdool Sobhan. A s to the accused Abdo-jol 
Kurreem , they found that, at the time when he sanctione! J aud 
took part in the marriage with Dabeeropddin, he must ha; been 
cognizant of the previous marriage with Abdool of
the validity o f such previous marriage. Abdool was,
accordingly, convicted and sentenced to eights"®^* months’ 
rigorous imi>risoiiment.

Against this conviction and sentence Abdool Kurreem  
appealed to the H igh  Court.

M r. E. F . Wood and M oulvie Siraj-ul-Islamf w P  appeared 
for the appellant, contended that the fkidiug o f the below  
was en’oneous upon the evidence before it, and further'l^fe^'iittecl 
that, taking the facts as found by the Court below, the t^^pellant 
had been guilty o f no offence, and that even if  he knew,^?*” had 
reason to know, that a pretended marriage ceremony ha4b®QJi 
solemnized between his ward and Abdool Hoaain, he W (^d  
have committed no offence in ignoring, a pretended marriag^v 
the validity of which he denied; and that he committed no 
offence ia giving his sanction to a marriage of which he was 
willing to approve, leaving to the Civil Court to decide, if  neces­
sary, which of such marriages should be binding. The case for 
tlie appellant was further strengthened by the fact tlmt th^
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1878 infant Hoorunnissa Begum  was not personally present at her
In the marriage with Dabeerooddin, and that what took place was more

MAI'TICROI '  °  . 1 * 1
THE Empkess an assertion of his rights as guardian than anything else.

ABDoot W h ite , J. (after stating the facts, proceeded as fo llow s):—  
The' prisoner before us has appealed against the finding of 
the Sessions Court on the facts and also against its conclusions 
in law. It appears to me unnecessary to enter into the merits 
of the appeal, for taking the facts as found by the Court to be 
true and the law applied by it to be correct, I  am of Opinion 
that this conviction cannot be sustained.

The prisoner is charged with the abetment of an offence 
nnder s. 494 of the Penal Code. T o  establish a charge of 
abetment under the Penal Code, the accused must be proved 
either to have instigated or aided some other person to commit 
the offence, or to have engaged with another in a conspiracy for 
the commission of the offence. The acquittal of Abdool 
Sobhan, who was jointly charged with the prisoner, puts an 
eud vto the case of conspiracy, for, except with Abdool Sobhan, 
there is< no evidence to support a case of conspiracy. I f , there­
fore, the oonvictioLi can be upheld, it must be in consequence of 
the prisoue’î* having instigated or aided Hoorunnissa to contract 
a second i:|iarnage. . Tlie evidence shows that Hoorunnissa 
took no pai,’̂ t in, nor was present at, the ceremony which the 
prisoner caused to be performed iu her name, and there is not 
only no i^roof of instigation or . aiding, but not even the 
slightest 6 ’ij'idence that Hoorunnissa was consulted, or even 
communioa|ed with, by the prisoner before the ceremony took 
place.: I ^ fa c t , the nature of the transaction almost precludes 
the notion o f abetment as far as the infant girl is concerned. 
The ppsoner purported to dispose of her iu marriage not by 
virtM  of, any authority derived from her or from any consulta- 
t i ^ o f  her wishes, but by virtue o f ,his legal position as elder 
)aterual uncle. The girl was a mere cypher in the transaction. 

H er name was used, the ceremony was on her behalf, and the 
prisoner symbolically , gave her in marriage to Dabeerooddin; 
but the girl was personally a stranger to the whole proceeding. 
Although the effect of the ceremony would have been,, suppos­
ing the prisoner was acting within the authority given him by
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law to bind the infant by tlie raaniage so contracted, yet sbe was'___ _______
not the less personally a stranger to both the ceremony and
the contract. EMPiutsa

V.

It  appears to me, therefore, that, without deternainina; any of Abdool
, . • I KuitllEKW .

the Cjuestious of fact or law raised by the prisoner’s appeal, 
the conviction must be set aside on the ground that the prose­
cution has failed to shojv that the prisoner is guilty o f the 
offence of abetment within the meaning o f the Penal Code.

Assuming the facts and law to be as found and laid down by  
the Sessions Court, the prisoner has committed an illegal act 
iu disposing o f his infant ward in marriage after he knew that 
she had been previously lawfully disposed o f in marriage by  
her younger paternal uncle; but in doing this act he was, accord­
ing to the evidence, the sole actor, and the act, though illegal, 
is not, if  done by one person alone, an oftence provided for by  
the Penal Code.

In  disposing of this case I  would observe that it ought not 
to have been made the subject of a criminal prosecution. A  
dispute has evidently arisen between the relatives of this little 
giul, who appears to be entitled to some property, as to which 
of them should dispose o f her ia marriage. The several ques­
tions which the dispute has given rise to, viz., what marriage 
ceremonies have been performed on the girFs behalf, and by  
whom, and what is their legal effect, are eminently questions 
to be submitted to a civil tribunal, i f  the parties disagree about 
the.sam e; and it is much to be deprecated that one of the rival 
parties should' endeavour to procure 'a  decision o l  this point 
through the medium o f a criminal trial.

The inconvenience and hardship to the accused of m akin g' 
such a dispute' the subject of a crimioal prosecution is well 
illustrated by the present case. ■ The first marriage, which the 
mother solemnized is admitted by the prosecution to be wholly 
invalid. T o show that the third marriage, solemnized by the 
prisoner was invalid, it is essential for the prosecution to 
establish that an ‘ intermediate ceremony took place in which 
Abdool Sobhau disposed of the girl iu marriage, and that that 
intermediate ceremony constituted a valid marriage according 
to Mahomedau law. Although the evidence o f Abdool Bobhaa'
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1878 is of tlie utmost importance on this question, tlie proaeciition
In tiii« lias cliosen to pat him on his trial iointly with the prisoner, and

MA.TTKIt  O P  ^ .

11115 Emphkss so prevented him from being called as a witness. Abclool Soblum 
^Abdool denies that lie did solemnize the second marriage, and this

cardinal point has been determined by the Criminal Court 
without hearing his testimony.

Another objection to the course adop^ted in the present case 
is, that the criminal trial will not be a bar to the taking of civil 
proceedings at some future time in order to ascertain to which 
of the two boys the girl was legally m arried; and, should such 
proceedings take place, the conviction of the prisoner, in the 
criminal trial will be no evidence against him in the civil pro­
ceedings. The whole matter will have to be investigated upon 
such, evidence as the parties may then adduce, and it is possible 
that the Civil Court may arrive at a conclusion different from that 
of the Criminal Court, and uphold the marriage, for contracting 
which the prisoner has been found guilty.

The conviction and sentence will be set aside and the prisoner 
released*

pRiNSEP, J .— I  altogether agree with my learned colleague, 
that in this case it ig not necessary to come to any finding upon 
the fiiots, and that, accepting the facts as stated by the prosecu­
tion, the appellant cannot be convicted of the abetment of 
bigamy under ss. 109 and 494 ot the Indian Penal Code.

The girl Hooruunissa, who forma the subject of this case, is 
aged about six years, and Sipparently is possessed of consider­
able property, which fully accounts for the strife which is going 

'on for lier person and for procuring her marriage into one or other 
of the two families. She was married first to Abdool Hosain 
with the consent of her mother, but this was not a proper con­
sent such as would render the marriage valid. She was after­
wards, according to the prosecution, again married to the same 
boy Abdool Hosaiu with the consent of Sobhan, her younger 
paternal uncle,— that is, one of her two guardians, Then the 
prosecution goes on to aay that she has been married for the 
third time {so as to cause bigamy) with the consent and at the 
iwfitigaliau of the appellant Abdool Kurreem , the elder u ncle,.
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to anotlier boy. Now the first marriage is admittedly void, iS78 
and if the facts are as stated hy the prosecution, the third mar- In thb 
m o;e  -would also be toid as beiBS a bigamous- marriage. B u t i-ujs EMnticsa
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however that may be, as has been forcibly pointed out, this Abu'ooi, 
matter should be decided, and can only be properly decided, in 
the Civil Court. Even if the appellant Abdool Kurreem did 
procure that marriage, he cannot, on the facts stated by the 
prosecution, be rightly’ convicted of abetment of bigamy. It  
does not appear, nor is it stated, that the gh i Was present or even 
cogniziaut that this marriage was to be contracted on her behalf.
The offence of abetment and its definition is to be found in 
s. 127 of the Indian Penal Code, and that section is supple­
mented by a definition of the term “ abettor”  in s. 1 0 8 ;  but:
■both these sections contemplate either tbe instigation or the 
aiding of some person to commit a substantive offence, Or the 
engaging in the conspiracy ou the*part o f a person in tJie position 
of the appellant’with one or more other persons. It has been 
pointed out by M r. Justice W h ite  that there must be either a 
principal committing a particular act or instigating to com­
mit that act, or there must be some other person engaged with 
the appellant in abetting this act to constitute an abetment 
under the Indian Penal Code. B ut nothing of tbe kind is 
alleged by the prosecution, and therefore, even if the appellant 
should have committed all the acts imputed to him, he would 
not be guilty of any criminal ofience under the Indian Penal 
Code,

The conviction will be set aside and the prisoner released.

Cmmction set aside.


