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in the eye of the law the recorded decree-holder is entitled to exe-
cute the decree, and we think sheis. The result is that we must
set aside the order of the Court below, and send the case back that
execution may proceed. Each party will bear their own costs.

Appeal allowed,
A. E. M. A, R.

Before Mr, Justice Tottenham and Mr. Justice Ghose.
KARTICK CHUNDER GHUTTUCK inD ormEERS (DEFENDANTS
1 10 3) v. SARODA SUNDURI DEBI (PrAINTIFF).*

Limitation Act (XV of 1877), Arts. 127, 142, and 144—Suit by a person

clatming share in joint family property.

The word ‘person’ men’ciongd in Article 127 of Schedule Second to the
Limitation Act means some person claiming a right to s]}are in joint
family property, upon the ground that he is a member of the family to
which the property belongs. ’

Radanath Doss v. Gisborne (1), Ram Lakki v. Ambica Charan Sen (2),
and Horendira Chunder Gupta Roy v. Aunoardi Mundul (3) relied on.

Tuis was a suit to recover possession of the share of the
plaintiff’s father in & Hindu joint family property. The plaintiff
alleged that her father was joint in food and estate with his four
brothers; that in the year 1872 her father died, leaving her
surviving as his sole heiress; that she being then a minor, her
paternal uncles, the defendants 1 to 3, took charge of her estate;
that subsequently, when she attained majority, she held possession
of her father’s share jointly with her uncles. She further alleged
that when she went to live in her husband’s house, she used to
enjoy the profits of hershare. But in Falgoon 1288 the defend-
ants 1 to 3 separated and divided her father’s share among them-
selves. In Bysack 1289 she demanded her share, which the
defendants refused to give her, and subsequently disposessed

her of the same.

# Appeal from Order No. 266 of 1890, against the order of H., F.
Mathews, Esq., Judge of Burdwan, dated the 1lth of August 1890,
reversing the decree of Baboo Kali Dhan Chatterji, Munsiff of Ranigunge,
dated the 9th of December 1889.

(1) 14 M. L A, 1.
(2) I. L. R., 11 Calc., 680.
(3) L L. R., 14 Calc., 544,
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The plaint was filed on the 10th of January 1889,
The defendants urged various pleas, the chief of which were
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that the plaintiff’s father was disqualified by leprosy from inheriting bH UNDER

the property ; that he (the father) had left a son surviving him;
and that the suit was barred by limitation.

The first Court found that the plaintiff was the only child of
her father ; that he did not suffer from leprosy, end hence was not
disqualified to inherit. It further held that the plaintiff was
never in possession of her father’s estate, and that the suit was
barred by limitation.

The lower Appellate Court held that the suit was mot barred,
snastach as Article 127 of the Second Schedule to the Limitation
Act applied to the case. It also further held that the fact of the
plaintif’s exclusion not being lknown to her till within twelve
yeaxs before the institution of the suit, her remedy was not barred
by limitation.

The defendants now preferred this second appeal to the High
Court.

Baboo Koruna Sindhu Mukerji for the appe]la,nts

Dr. Rashbehari Ghose and Baboo Digamber Chatterjee for the
respondent. ‘

Baboo Koruna Sindhw Mukerji.—Article 127, Schedule II to the
' Limitation Act has no application to this case. It contemplates
the case of a person excluded from a joint family. The plaintift
being a member of her husband’s family cannot be considered to
be s member of the same family with the defendants— dweritolyl
Bose v. Rajnikant Mitter (1), Radanall Doss v. Gisborne (2).
This article also provides for a suit to ‘enforce a right’ and not
- to ‘establish a right,’ and therefore applies to suits for partition
when the property has remained joint family property. “The words

¢excluded’ and ¢inclusion’ apply to previous inclusion—Suroda
Soondaree Dossee v. Doya HMoyee Dossee (3). Arbicle 127 has also

been construed strictly, and has not been extended to a purchaser

of a share in joint family property—Ram Lakhi v. Ambica Churan

Sen (4), Horendra Chunder Gupta Roy v. Aunoardi. Mundul (a)
(1)LR ZIA 113 (8) I L. R.,5 Cale., 938.

(@) 14 M, L A,L '(4) L. I, R., 11 Cale,, 680
(5) I L.R, 14 Ca.lc 5k,
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1891 At the time the plaintiff instituted the suit, the defendants’ family
Tanriox  Wosnoba joint family. She was dispossessed ifi 1289, move than
(muspER  geven years before the suit. She must therefore prove possession
C“mfm* within twelve years—Tulshi Pershad v. Raja Misser (1), Obhoy
Sakodd  Churn Ghose v. Gubind Chunder Dey (2). This case falls either

BUNLOL nder Aticle 143 or 144

Dr. Rashbehari Ghose.—Axtiels 127 has heen properly applied,
The plaintiff wos at one time a member of the joint family, and
at all events the property in suit was admittedly joint family
property. The provisions of the English law as to possession
amongst tenants in common may be looked into—Darby aud
Bosanguet, 234, See also the case of Hari v. Maruti (3), If there
be any doubt as to Axticle 127, Axticle 144 should apply. The
cases cited by the other side are distinguishable. ‘

Baboo Koruna Sindlu Mukerji was nob called upon,

The judgment of the Cowrt (Torrexzan and Gumose, JJ.) was -
as follows :— ‘

This is an appeal against an cudel of remand passed under seo-
tion 502 of the Code of Civil Procedure by the Distriet Judge of -
Burdwan, He differed from the Munsiff, who bad held that the
suit was barred by limitation, and having come to the . conclusion
that the suit was not barred, the Judge reversed the Munaiﬁ;s
degision and vemanded the case to be disposed of on the. merits,
In passing this order the Dislriet Judgs had overlooked the fach
that the Munsiff had already decided the suit on the merits, he
having tried every issue laid down. The District Judge, therefore,
if he thought the suit was not barred by limitation, should have
himself determined the cass on the merits; and if be thought it
necessary to take further evidence, he should not have sent the 0ase
ack as he did, but should have kept it on his own fils and directed
the Munsiff to' take further evidence and submit the same £o him.
He could not legally get rid of the case by remanding it under
section 562,

But the question Whether the Judge was right in helding thti(‘-
the suit was barred by limitation was fully argued befora us‘
“yesterday.

(1) L. L. R, 14 Cale,, 610, ) LL. R, 9 Cale,, ‘237;%
(3) L L. R., 6 Bom., 741.
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The suit was brought by a Hindu lady to recover possession of
whot had been her father’s share in what she stated wos joint
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famﬂy property. Tler father had died a good many years ago, thet CHUNDER

is, in the year 1272 or 1865, and the suit was brought on the 10th
January 1889. The plaintiff was a married woman. It was found
that her father had no son surviving him, and that in point of
fact the plaintiff would be entitled at his Geath to inherit his
estate, whatever it was. DBub the Munsift considered that the suif
was barved by limitation, because the plaintiff had not been in
possession of her father’s estate at any time since his death, which
bad occurred some twenty-four years before the suit was brought.
And upon the merits the Munsiff found that the plaintiff failed
to prove that the land in question claimed by the defendants had
ever belonged to the plaintiff’s father, That was a finding which
went directly to the merits of the suit.

- Upon appeal the District Judge considered that the Munsiff
was wrong in holding the case was barred by limitation, because he
thought that the article of the Schedule to the Limitation Aect
applicable to this case was Axticle 127, and that therefore the plaintiff
was not bound to prove her own possession at any time before the
suit was brought, Article 127 is applicable to a suit by a person
exoluded from joinb family property to enforce a right to a share
therein, and the period of limitation begins to run when the exclu-
sion becomes known to the plaintiff. The Judge considered the
suit as falling within the scope of Article 127, and was of opinion
that the plaintiff could not be said to have become aware of her
own exclusion from her share of the property until she had asked
for it and been refused, or, at all events, until the separation fook
place between the members of her father’s family who held joint
possession after her father’s death, which separation, she said, took
place in Falgoon 1288, and within twelve years before this suif was
brought.

We think that the Judge was in error in holding that Article 127
applies to the case. It seems o us that the person méntioned in
Artiele 127 who is the plaintiff in the case must mean some person
claiming a right to share in joint family property, upon the ground
that she is & member of the family to which the property belongs.
There is authority for our opinion in the observations of their Lord-
ships of the Privy Council ‘in the case. of Radanath Doss v.
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Gisborne.(1) That decision was passed with reference to the old
Limitation Act, XIV of 1859; but clouse 13 of Section 1 of that
Act, which deals with cases of this kind, is similar in wording to
Article 127 of the present Schedule, Their Lordships state that they
were of opinion that that section, namely, section 13, “is a section
which deals with suits between one or some member or members
of the joint family, and some other member of the joint family, com-
ploining of what we should term in this country an ouster of some
members by others or of a failure by the member in occupation to
account for profits, or to pay mointenance where it is due.”” Clause
13 of Act XTIV of 1859 embraced rather more than Axticle 127 of
the present Schedule; it also included suits for maintenance.

The Judge of the Court below thonght that this Arbicle was not
confined to suits brought by members of o family because of the use
of the word ‘person.’ We do not think that the nse 6f this term
is sufficient to alter the meaning of the law. 'We think from the cofi-
text, as well as from the decided eases, that we are bound to hold that -
a person who comes as plaintiff must also be a member of, and not .
a stranger to, the family to which the joint property beloncrs~—-SeB
Ram Lakliv. Ambica Charan Sen (2), Horendra Chunder Gupta Roy
v. Aunoardi Mundul (3). In the present case the plaintiff is no
longer o member of the family to which this property belongs. She
is a lady now of mature age who was married af the age of five,
and who, after the death of her father, when she was about 18, left
her father’s family ; and it is proved that from that time, some
‘twenty-four years, she had lived in her husband’s house and never
in her paternal residence with the members of the joint family. We
think, therefore, that this case must £all under either Article 142 or
144 of the Schedule.  According to the plaintiff it will come under
Article 142, for the plaintiff says in her plaint that she was in
posgession by enjoying the profits, and that she had been ousted by
their refusing to pay what the defendantshad agreed to pny: Her
story on this point was disbelieved by the Munsiff, and he came to
the conclusion that she had had no sorb of possession. of the estate or
of any property of the estate from the time of her fatlier’s death.

The Distriot Judge comes to no certain finding upon this: poing:
He does mot distinctly confirm the Munsifi’s finding that the

() 14 M. LA, L (@) L L. R, 11 Cule., 680,
(8) L L. R, 14 Cale., 54d.
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plaintiff’s story is false as to her having received so much money and
so much rice annually from the defendants. Butb he says, admitting
this to-be false, still it is not shown that she ever resigned her share
or acquiesced in her exclusion from it. The Judge further seems to
think that, though she had no actual enjoyment from the time of
her father’s death, she had still & right to obtain a share upon the
ground that the exclusion was not known to her till within twelve
yoars before suit and that she had never resigned her share.

‘We suppose that the Judge meant to say that the possession of
the defendants had not been adverse to the plaintiff. 'We think
that he ought to have come o some distinet finding upon this matter
instead of leaving it to be a matter of conjecture what he thought;
and if he thought the long possession of defendants was not adverse
to this plaintiff, he should have given reasons for the opinion.
Further, the Judge ought to have found before reversing the
Munsiff’s decree that the property in question was really property to

which the plaintiff was entitled by reason of the share claimed hoving

belonged to her father. The Munsiff found against her upon that
point, which was the main pomt in the case so far as the merits are
- conoerned.,

It seems to us, therefore, that the decree of the Lowor Appellate
Court connot stand, but it must be set aside, and the case must go
bock to the Distriet Judge for a finding whether the property in
question did belong to the plaintiffs, and, if so, whether the plain-
tiff is still entitled to obtain a share with reference to the law of
limitation as conteined in Articles 142 and 144.

Costs of"the appeal will abide the result.

A.Fo M. A, R. ‘ Cse remanded,

‘quore M. Justice Tottenfam and Mr. Justice Glose.

THAKUR MAGUNDEO (Durexvant) o. THAKUR MAHADEO
SINGH AND ANOTHER (I’LAINMMS) *

Bes Judicato—Suit in q;ﬁclment~—0ml Procedure Codo (Aat XTIV of1883),
‘ seetion 13,

4, as ticcadar, brought a suit to ejoct B from corfain lands, whith he

claimed as majhes land, or land which is ordinarily cultivated by the

*Appeal £rom Appellate decree No. 1068 of 1890 againgt the decree of
F 00wley, Esquive, J udicial Commissioner of Chota Nagpore, dated the 2nd
of June 1800, affirming the decres of Moulvie Adi Abmed, Munsiff of
Hazaribagh, dated the 29th of Docember 1888,
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