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Before Sir TV. Comer Petleram, Knight, Chief Justice, and M r. Justice
Beverley.

BUNKO B E H A R Y  GANGOPADH YA a n d  a n o t h e r  ( O p p o s i t e  p a r t y ) ,  

A p p e l l a n t s ,  v. K IL  M AD FU B C HUTTOPADH Y A  
( P e t i t i o n e e ) ,  R e s p o n d e n t . *

Execution o f  decree— Execution proceeding struck off— Civil Procedure 
Code {A ct X I V  o f  1882), ss. 373, 047— “  Suit.’ ’

Section 647 o f the Code of Civil Procedure does not operate to extend 
tlie rule laid down in respect of a suit in section 373 to an application for 
execution. Radha Charan v. Man Singh (1) not followed.

One Nil Madhub Chuttopadhaya having obtained a decree against 
one Basanta Kumari Debi, applied for execution. The judgment- 
debtor took the objection that the decree-holder had assigned his 
rights unde* the decree to a third person, and that therefore he 
had no longer any right to execution. Thereupon the pleader 
on ‘behalf of the decree-holder stated that his client would not 
proceed with the execution proceedings, but would bring a regular 
suit to set aside the deed of assignment set up by the judgment- 
debtor. The Subordinate Judge thereupon dismissed the appli
cation “ for want of prosecution.”  The decree-holder subsequently 
renewed his application for execution, contending that Ms pleader 
in the former proceeding had no authority to state that execution 
would not.be proceeded with.

The Subordinate Judge held that the order dismissing the 
application for want of prosecution was binding on the deoree- 
holder, and prevented his present application from being granted. 

The decree-holder appealed to the District Judge, who held 
that the pleader for the decree-holder in stating that he would not 
proceed with execution had exceeded his instructions, and that 
the order dismissing the former application for -want of prosecution 
was not such an order as could prevent the renewal of Ms appli
cation. He therefore directed exeoution to issue.

The judgment-debtor appealed to the High Oourt.

* Appeal from Order No. 69 of 1891, against the order of 0 . B . Garrett, 
Esq., Judge of 24-PergunnaVis, dated the 16th of December 1890, reversing 
the order, of Balioo Amitra Lall Chatterjee, Subordinate Judge of 
24f JJergunnahs, dated the 1st of October 1890.

(1) I. L, E'., 12 All., 392.
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Baboo Mlmadhub Bose, for the appellant, contended that the 
first order not having heen set aside, the matter was res judicata; 
and further, that the deeree-holder not having obtained leave to 
withdraw his former application "with liberty to renew it, was, under 
section 373 read with section 647 of the Code, debarred from making 
the present application. On the latter point he cited Kifiajat Ali 
v. Mam Singh (1), Barju Prasad v. Sita Ram  (2), Fakir U/lahv. 
Thakur Prasad (_3), and Radha Oharan v. Man Singh (4), as showing 
that section 373 when so read applied to execution proceedings;

Baboo Akhoij Coomar Banerji, for the respondent, referred to 
Tarachand Megraj v. Kashinath Trimbak (5) as dissenting from 
the view taken by the Allahabad Court; and also to Laljee Sahoo 
v. Bysakhi Lull (6), and Wujihan v. Bishwanath Pershad  (7),

Judgment of the Oourt ( P e t h e b a m , C.J., and B e v e k i /e y , J.) 
was delivered by

B e v e r l e y , J.—This is a second appeal from an order of tha  

District Judge of the 24-Pergunnahs, reversing an order of the 
First Subordinate Judge of that district, by whioh he had held 
that a certain application to execute a deeree was barred.

It appears that there had been a previous application to execute 
the decree, and in that proceeding the judgment-debtor had 
appeared and objected that the deeree-holder had assigned his 
rights under the deoree to a third person, Upon that the pleader 
for the deeree-holder intimated that he would not proceed with 
the application for execution, but would advise his client to bring 
a regular suit to set aside the alleged deed of assignment. The 
Subordinate Judge therefore dismissed that application for non- 
prosecution. The first Court was of opinion that the dismissal 
of that application operated as a bar to the present application ; 
but this view was overruled by the District Judge.

On appeal before us it is contended—
(1) That the order on the previous application was an Order tp 

the effect that execution could not proceed at the instance of the.

(1) I. L. R., 7 AIL, 369. (4) I. L. E ., 12 AIL, 392,
(2) I . L. E., 10 All., 71. (5) I . L. S ., 10 Bom., 02.
(8) I. L. £ „  12 All., 179. (6) Misc. App. 45 of 189J.

(7) X. L. R „ 18 Calc.', 462.
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decree-holder, and until that order "was set aside, . it operated 
as a bar to any subsequent application by him.

(2) That if the action of the decree-holder be construed as 
n withdrawal of the application, that withdrawal was made 
without leave of the Court, and therefore under section 873 of 
the Code of Civil Procedure (read with seotion G47) no subsequent 
application to execute the deeroe eould be entertained.

As regards the first argument, it seems to us that there was 
no finding that execution could not proceed at the instance of the 
original decree-holder such as woiild bar a subsequent application 
by him. No enquiry on that point seems to have been made. 
All that appears is that the decree-holder having been met by 
b certain objection, declined to proceed with his application, 
whioh was accordingly dismissed or struck off for non-prosecution. 
Such an order could not operate as res judicata.

On the- second point the learned pleader for the appellant has 
relied on several decisions of the Allahabad Iligh Court, namely, 
Jg'ifay at Ali v. Ram Singh (1), Sarju Prasad v Siia Rum (2), Fakir 
Ullah v. Thakur Prasad (3), and Radha Char an v. Man, Singh (4). 
The last oase is the decision of a Full Bench of the Allahabad 
Court, and although not binding upon this Oourt, it is entitled to 
our utmost respect and most serious consideration. It appears to 
have been expressly dissented from recently by a Division Bench, 
of this Court iu Wajilmi v. Bishieanath Pershad (5 ); and the 
decision of that Benoh has been followed by two other Benches 
in Radha Kiahen Lall v. Radha Pershad Sing (6) and in Batfee 
Sahoo v. Bffsakhi Lall (7). It also appears that a Division Bench 
of the Bombay High Court in Taraehand Megrag v. ICas/dnat/i 
Trimbak (8) lias expressed an opinion opposed to that of the 
Allahabad Court.

In the Full Bench case referred to, Edge, O.J., remarks as 
follows:—“ It has been argued here to-day that section 373 
does not apply to proceedings in execution. Unless we are to 
apply, so far as may be, the principles provided for the guidance

(1) I. L. R., 7 All., 359. (5) I. L. R., 18 Cale,, 462,
(£) I. L. R., 10 All., 71. (0) I , L. R „  18 Calo., 515.
(3) I. L. R., 12 All., 179. (7) Misc. App. 45 of 1891...
(4.) I, L. R., 12 AIL, 392. (8) I. L. R., 10 Bom., 62.
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of Courts in the other sections of the Oode of Civil Procedure, 
there would, in a great number of oases, be no provision for what 
should be done in execution proceedings, as the sections -whioh 
exclusively relate to execution proceedings are deficient and far 
from exhaustive, if we are to regard them as the only sections 
■which supply the procedure in execution cases. In my opinion 
section 647 makes section 373 applicable. I  think that ‘ suit1 
and ‘ appeal5 in that section apply to those proceedings generally 
known as a suit and an appeal, that is, to suits and appeals 
in the strict acceptation of the terms, and that in section 647 
the words ‘ suit ’ and * appeal ’ were not intended to cover pro
ceedings for the enforcement of rights decreed in a suit. or 
appeal.”  The learned Chief Justice then goes on to refer with 
approval to the decisions in the cases of Sarju Prasad y, 8i(a Ram 
in I. L. E., 10 All., 71, and Fakir Ullah v. Thakur Prasatf, 
I. L. R., 12 A ll., 179. The other Judges of the Full Bench 
( S t r a i g h t ,  B r o d h x jk s t ,  T i i i k e l l ,  and M ai-im ood , JJ.) concurred 
with the Chief Justice.

Now the first paragraph of section 647 of the Code runs as 
follows:—

“ The procedure herein presoribed shall be followed, as far as 
it can be made applicable, in all proceedings in any oourt of civil 
jurisdiction other than suits and appeals.”

It appears to us that this provision of the Oode was intended to 
apply to matters such as applications for probate, certificates of 
guardianship, or to collect debts, whioh, especially when contested, 
partake of the nature of suits, and to which the procedure laid 
down in . the Oode is clearly more or less applicable. We do 
not think that the term “ proceedings other than suits and 
appeals ”  was intended to include or have reference to proceedings 
in execution of decree. Such proceedings have been frequently 
held to be proceedings in the suit, and are expressly described 
as such in the Code, as, for example, in section 3. Moreover, the 
Oode lays down a procedure for the execution of decrees, viz., 
chapter X IX , comprising sections 223 to 343; and it would 
scarcely be necessary for the Legislature to deolare, again in seotiffi* 
647 that those sections shall be followed “ as far as may ba 
practicable”  in the execution of decrees.'
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But, -whether or not section 647 applies to execution proceedings, 1891
we entertain very little doubt that that section cannot operate ~ 'j3̂ H-EO
to extend the rule laid down in respect of a suit in section 373 Behakx

T  I -  K • T i n  1 G-anso-to an application tor execution. In the first place the rule wdhti
laid down in the second paragraph of that section is not a matter
of procedure, hut a substantive rule of law. It is a rule based M abhub

• • i OlLTJTTO-on the general principle that no person shall be allowed to PJLDHyA.
institute successive suits on the same cause of action. But that 
rule is not applicable to execution proceedings, in which the Oode 
itself (section 230, for example) contemplates successive appli
cations to execute the same decree. And even if the rule laid 
down in seotion 373 be held to be a rule of procedure, it is clear 
to our minds that it is not applicable to proceedings in execution, 
inasmuch as the principle of the rule is opposed to the principle 
ef the Oode in regard to those proceedings.

For these reasons wo are unable to concur with the decision 
of the Allahabad Oourt, and as that deoision has not been followed 
by any Bench of this Oourt, wo think it unnecessary to refer 
the matter for the decision of a Full Bench.

This appeal will be dismissed with costs.
Appeal dismissed.

T. A. P.

Before M r. Justice Tottenham and M r. Justice Ghose.

JASODA D E Y E  (D e o e e e -h o ld e e ) v . K IllT IB A S H  DAS a n d a n q th e u
. (JuDGHBBT-DEBTOBs).* July '2.

Execution o f decree—Execution o f  decree hy recorded decree-holder—
Civil Procedure Code {Act JLIV o f  1882), s. 232.

The person appearing on. tlie face of tlie deoree as the deoree-holder 
is entitled to execution, unless it tie shown by  some other person, under 
section 232 of tlie Civil Procedure Code, that lie has taken the decree- 
holder’s place.

Khetter Molmn, Chattopadkya v, Ism r Chunder Surma, (1) relied on.

T his was an application for execution of a mortgage decree by 
one Jasoda Deye. The judgment-debtor objected to the execution,

* Appeal from Order No. 118 of I 89I, against the order of Baboo 
Dwarka Math Bhuttacharjee, Subordinate Judge o f Midnapore, dated the 
14(5 of March 1891.

(1) 11 W. R„ 271.


