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eppraise and make a division of the crops as hetween two piivate
persons who are to pay him for his services. Under these civcum-
stances wo think that this conviction should not be sustained, and
this rule should be made absolute to set it aside.
Conviction set aside.
T, A. P

APPELLATE CIVIL.

Before Ur, Justice Tottenham and My, Justice dmeer 413,

GOSSAIN DALMAR PURI (Praryrirr) ». BEPIN BEHARY
MITTER anp avorHER (DEFENDANTS).*

Limitation dct (XV of 1857), Schedule ii, Art, 144—Symbolical possession.

The plaintiff Gossain Dalmar Puri's predecessor in title, one Gossain
Lachmi Narain Puri, aequived the shave of 2 annas and 8§ pies in certain
mouzshs by purchase at a sale held in execution of his own decrce aganst
one Het Narain Singh, and in September 1874 obtained symbolieal posses.
sion.

In December 1874, Het Narain Singh and his eo-sharers granted a
perpetual lease to one Grokulanund, reserving a nominal rent. Subseguently
Gossain Lachmi Narvain Puri brought a suit for possession of the 2 annas
and 8 pies shave against Het Narain Singh and his co-shavers, and after the
death of Gossain Lachmi Narain Puri, Gossain Dalmar Puri obtained a
decree. In March 1882, Gossain Dalmar Puri obtained symbolisal posses-
sion in execution of that decree.

On the 29th January 1887, Bepin Behary Mitter purchased at a sale in
execution of a decree against Gokulannnd, the right of the latter as lessee,
and obtained, through the Court, symbolical possession of the same.

Gossain Dalmar Puri then fnstituted this suit to recover possession of the
said 2 annas and 8 pies share against Bepin Behary Mitter and Gokulanund
in December 1887, that is, 13 years after the grant of the lease by Het
Narain Singh and his co-sharers to Gokulanund, The defence set up was
Hitation.

HHeld, that the suit was barred by limitation,

Held »]so, that when the lease purports to be a perpetual lease without
reversion to the granfors, and no rights reserved to them, bitt anly

* Appeal from Appellate Decree No. 1814 of 1889 against the decree
of J, Crawford, Esq., Judge of Gya, dated the 10th of August 1889,

-roversing the decree of Baboo Amrita Lal Pul, Subordinate J udge of Gys

dated the 13th of December 883,
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pominal rent, symbolical possession as against the grantors would not
be effective against the lessee, and thus save the bar in limitalion.

Bejoy Chunder Bunerjee v. Kally Prosonno Mookerjee (1) referred to.

Ix this cose one Gossain Lachmi Narain Puri, the predecessor
in title of the plaintiff Gossain Dalmar Puri, in execution of his
own. decree, on the 15th of November 1878, purchased the share
of the judgment-debtor, one Het Narain Singh, in mouzah
Rampore Balwa and other mouzahs. Gossain Laehmi Narain
Puri then obtained a snle cortificate on the 26th of July 1874,
and on the 8uth of September of the same year obtained, through
the Court, symbolical possession.

Subsequently he instituted a suif, alleging that he was dis-
possessed, ogainst FHet Narain Singh and his co-sharers for the
recovery of polsession of his eforesaid share. On the Blst of
March 1881, after the death of Gossain Lachmi Narain Puri,
his disciple and successor, the plaintiff Gossain Dalmar Pui,
obtained a decree for the 2 annas and 8 pies share which had
belonged to Het Narain Singh, and on the 15th of March 1882
obtained, through the Comt, symbolical possession.

In the meantime, that is to say on the 4th of December 1874,
Het Narain Singh and his co-sharers had given a permanent
lease to one Grokulanand. In execution of a decres against
Gokulanand, his leasehold interest was sold to one Bepin Behary
Mitter, who on the 29th of January 1887 took delivery of POSﬂeb-
sion of the same.

'.I.‘hls suit was brought by the plaintiff, on the 7th of Deoemher
1887, against Bepin Behary Mitter and Gokulanand fo recover
possession with mesne profits of the 2 annas and 8 pies share in
the aforesaid mouzahs. The main defence was that the pla,mtlﬁ‘f’
suit was barred by limitation,

The first Court was of opinion that Gro!mlana.nd’s possession
was nobt adverse to the plaintif, That Court further held that the
symbolical possession obtained by the plaintiff of the disputed

share of 2 annas aod 8 pies,on the 15th of March 1882, wasposses-

sion not only as against Het Narain Singh and his co-sharers, but

"8 against Gokulanand also, who cla,imed‘through them, and that

such delivery of possession saved this suit from limitation even
(1) L L. B., 4 Cale,, 327.

521

1891

Gogsary
Daryar
Puzz

o
Berrx
Brmary
Mirrer.



522

1891

GossaIN
Darvar
" Ponr
[’
Brrin
Bruary
MuirrER,

THE INDIAN LAW REPORTS. [VOL. XVIII,

if Gokulanand’s possession was adverse. Ile, therefore, deerced
the plaintiff’s suis.

The lower Appellate Court differed from the conclusions arrived
at by the first Court, and held that Gokulanand’s possession was
adverse to the plaintif’s rights; and that inasmuch as the defen-
dants “set up their own title to a leasehold right adversely to the
plaintiff’s right to immediate possession, and they bave maintained
their possession for all these years, and in spite of the symbolieal
possession taken under the previous suit,” the suit was barved
under article 144 of the second schedule to the Limitation Act.

The plaintiff preferred a special appeal to the High Coust.

My, Woodroffe, Baboo Karuna Sindhuw Mukerji, and Baboo
Jogender Chundra Qhose, for the appellant. :

Mr. Evans and Baboo diul Krishna Ghose for the respondents.

Bahoo Kuruna Sindhw Mukerji, Tor the appellant.—The res-
pondent, Bepin Behary Mitter, who purchased the interest of
Gokulanand, was bound by the decree against the lessor, Het
Narain Singh, and the symbolical possession obtained under it on
the 18th of March 1882, Symbolical possession cannot give g
fresh starting point against third persons only, viz.., persons claim-
ing an equal right with the appellant=—Juggubundiu Mukerjee v.
Ram Clunder Bysack (1), Juggobundlu Mitter v. Purnanund
Gossami (2). The decree ‘against the lessor could not be wholly
infructtious. The appellant’s title against the lessor was not barred
according to the Full Bench decisions. s possession was through
his lessce. If the suit was barred against the lesses, it would he
barred against the lessor also. Further, unless it was found that
the respondents held the lease with the knowledge of the appellant
for more than twelve years, the appeliant’s suit could not be
held to be barred by. limitation— Petamber Baboo v. Nilmony
Singh Deo (3), Ram* Chunder Singh v. Madho Kumari (4),

Tekaetnee Goura Coomaree v. Saroo Coomaree (5).

(1) I L. R., 5 Calc., 684; 5 C, L. R., 648,
@ I. L. B, 16 Cale., 530,

(3) L L. R., 3 Cale., 793.

) I L, R, 12 Cale., 484.

(5) 19 W. R., 263.
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Mr. Evans, for the respondents.—The symbolieal possession
taken by the appellant in September 1874 extinguished
the title and possession of Het Narain Singh in the disputed
mouzahs. Tho right and possession of Het Narain Singh being
extinguished, the respondent No. 2 entered into possession, alleging
a grant from Het Narain Singh and his co-sharers. This pos-
session. was adverse to the appellant—Dejuy Chunder Banerjec .
EKatly Prosonno Mookerjee (1). Adverse possession is defined to
bo possession by a person holding on his own behalf, or on behalf
of some person other than the true owner, the true owner having
a right to immediate possession. Hence the respondent No. 2 and
his representatives in title, not having been sued within twelve
years, were in the position of third parties holding adversely.
The symbolicd] possession, therefore, obtained by the appellant
on the 15th of March 1882, against Het Narain Singh and his

co-sharers, gave no fresh start as contended for by the appellant

—dJuggobundhu Mitter v. Purnanund Gossami (2). The case of
Ram Chunder Singh v. Madho Kumari (3) does not apply fo the
present cass. It hag been held that where the right of & tenant
depended upon trespass, and was not recognised by the true owner
of the land, the tenant was at liberty o plead adverse posscssion—
Dinomoni Dabea v. Doorgapersad Mozoomdar (4); and the same
rule has been followed by the Bombay Cowrt in Muidin Saila
v. Nagapa (5). Tho appellant not having sued the respondents
within twelve years from the date of the origin of his title, his
remedy was barred by limitation,

Babu Kuruna Sindhu Mukeryi 1ephed
The judgment of the Court (TorrEnmaM and AMBER A.LI, JI1.)
was delivered by—

Torrenman, J. (Amrer Avx, J., concurring).—In this case the
lower Appellate Court has differed from the first Court in holding
that the suit is barred by limifation, and we have to decide
jwhe‘cher the Disfrict Judge was right or wrong.

: 1) L L. B 4 Calo,, 327,
@ I L. R., 16 Calc., 530.
A3) I. In R., 12 Csle., 484
(@) 12 B. L. R., 274;21 W. R., 70.
(6) . L. R., 7 Bom, 96.
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The suit was brought to eject the defendants from a 2 4,
8 gs. share of a certain mouzah, and to obtain from them mesne
profits in respect thereof. Plaintiff’s predecessor in title acquired ,
the share in question of the whole mouzah Rampore Balwa,
of which the mouzah now in question is a “ dakhili,” by purchase
at o sale held in execution of his own decree against his debtor,
Hef Narain Singh, and obtained formal possession through the
Court on the 30th of September 1874.

In December 1874, Het Narain Singh, together with all his co-
shavers in the mouzsh, granted o perpetual mourcosi ticca of
their “ dakhili” to the defendant No. 2, reserving the almost

- nominel rent of Rs. 25 per annum.

Subsequently the plaintiff’s predecessor brought e suit against
all the maliks, including Het Narain, whose right had been sold
to him, on the allegation that they had dispossessed him; and
after his death the plaintiff recovered a decree for the 2 as. 8 gs.
ghare which had been Het Narain’s on the 81st of March 1881,
In March 1882 he obtained formal possession in execution of
that deoree.

On the 29th of January 1887, defendant No. 1 having purchas-
ed st & sale, in excoution of a decree agaminst defendant No. 2,.
the right of the latber as ticoadar, obtained formal possession of
the same through the Court.

Plaintiff complains that he was then dispossessed of the 2 as.
8 gs. share belonging to him; and he instituted this suit to
recover it in December 188713 years affer the grant of the
ticen by Het Narain to the defendant No. 2.

The first Cowrt was of opinion that the ticcadar’s possession
was not adverse to the plaintiff; and that he does not claim any
right adverse to the plainfiff, That Court further held that the
formal possession obtained by the plaintiff of the share now in
dispute in 1882 was possession not only as against the defendants in
that suit, but es against the ticcadar elso who olaims through one
of those defendants, and that such delivery of possession 8aVes
this suit from limitation, even if the txeoadars possession was
adverse.

The Appellate Court, on the contmly, held that the tmcudax’s

- possession was adverse to the plamfnff’s right and that it had been
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held ¢ all these yemrs,” and therefore was sufficient to bar this
suit under article 144 of tho schedule o the Limitation Act.

My opinion is that the District Judge's decision is correch;
and that although the ticcader originally acquired no vight what-
gver to that share of the mouzah which had, before the sele in
1874, belonged to ITot Narain Singh, yet his possession immediate-
ly became adverse to the plaintiff; and that the latter cannot as
against the ticendar take any benefit from the formal possession
obtained in execution of the decree of March 1881 to which the
ticendar was mno party., The plaintiff himself has repudiated
any relation of landlord and tenant as between himself and the
defendant, and by his suit declares the possession of the latter to
be adverse to }.}is rights ; and if that possession had been enforced
for more than 12 years before this suit was brought, I do not see
how the plaintiff can get rid of the bar of limitation. It might
be more easy fto do go if the ticcadar in question was a mere
lessee of Het Narain Singh, and if there purported to exist any
reversionary right in the latter. It might in such case be argued
that the symbolical possession obtained by the plaintiff as against
Het Narain in 1882 was equally effective as against one sefting
up to be his tenant or his ijaradar, and in possession on his
acoount. But here the ticea purports to be a perpetual estate,
with no reversion to the grantors, and no right reserved fo them
but the nominal rent of Rs. 25 per annum amongst them all.
The Full Bench decisions Juggobundhe Mukerji v. Ranm Chunder
Bysack (1) and Juggobundhu Mitter v. Purnanund Gossami (2)
cited for the appellant do not, in my opinion, govern the present
case, in which, as I think, the defendant has been in adverse

possession for more than 12 years before suit, and not on hehalf

of the party against whom the plaintiff obtained & decres in 1881
and got symhbolical possession in execution of that decree. In
the case of Bejoy Chunder Baneijee v. Kally Prosonno HMookerjee
~(8) this Court pointed out the distinction as regards a plea
of limitation between a person holding as tenant for a term under

& party in wrongful possession, and one holding as owner

(1) T. L. R,, 5 Calec., 584; 5 C. L. R,, 548,
" (2) L I R., 16 Cale,, 630.
- (8) I L. R., 4 Cale., 827.
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and not as lessee on the term of paying a fixed sum annually to
tho former owner, although what he pays is called »enf, And that
distinction is one whioh I think must tell in favour of the defend-
ant in the present suit.

The Privy Council decisionscited for the appellant— Ram Chunder
Singh v. Madho Kumari (1) and Lekaetnee Goura Coomarce v,
Saroo Coomaree (2)—do not seem to me to be applicable fo this case.
Those cases only show that a tenant eannot plead limitation in &
oontest with his landlord in rvespect of an adverse right ss a
perpetual tenure-holder except from the date when the landlord
has had notice of such adverse claim. Amnd this ruling does not
further the plaintif’s case before us. I am of opinion that the
defendant is entitled to raise the plea of limitation, and that the
lower Appellate Court has properly found that thé' possession was
always adverse to the plaintiff, and I would accordingly dismiss
this appeal with costs.

Appeal dismissed.

A F. M. AR

Bofore Sir W. Comer Petheram, Knight, Chief Justice, and Mr. Justice
Ghose.

DAKHINA OHURN CHATTOPADHYA (Derespant) v BILASH
CHUNDER ROY (Prarnyrrr).®
Jurisdiction—Act VT of 1871, s, 18—Sale in ewecution ~Loeal limits
of jurisdiction under Act VI of 1871 Practice—Form of action.

Where a District Judge, under the authority vested in him by section
18 of Act VI of 1871, has assigned to & Subordinate Judge the local limits
of his partienlar jurisdietion, that officer can only exercise jurisdiction
within such loeal limits, , ‘

Obhoy Churn Coondoo v. Golam Ali(8) snd Prem Chand Dey v. Molcizad‘u
Debi (4) followed.

Tars was a suit to set aside a sale held by the nd Subordmate‘
Judge of Dacca on, amongst other grounds, the ground that the

% Appeal from Original Decree No, 800 of 1889, against the dorces ‘of
Bahoo Beni Madhub Mitter, Subordinate J udge of Dacea, dated the 30(;11“
of Angunst 1889,

(1) I L. R, 12 Cale,, 484 (3) ILL R 7 Cale., 410,
(2) 19 W, R., 268.. ) 4L L - R, 17 Cale., 699.



