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Wo think the ease of Lalla Dabee Pershad v. Santa Pershad (1) 
was wrongly decided, and that the omission to answer inter­
rogatories delivered after leave granted tinder section 121 does not 
render the party so omitting to answer liablo to have his defence 
struck out under section 136.

Before Sir W. Comer Petheram, .K t, C.J., M r. Justice P igot, M r. Justice 
O'Kinealy, M r. Justice Macpherson and M r. Justice Grhose.

WA5TA K U M A E E O Y  (J udg-h b n t -b e b t o b ) v .  G OLAM  CHUHDER 
DE5T (D e c e e e -h o l d e b ).®

Sale in execution o f  decree— Proclamation— Civil Procedure Code, A ct S I V  
o/1882, ss. 289, 311, 312— Substantial injury—Irregularity,

A sale of revenue-paying land is not ipso fa cto  void by reason of a copy 
of the sale proclamation not having been fixed up in tlie Collector’s office 
as required by section 289 of the Code of Civil Procedure.

An omission so to fix up such notice is an irregularity the remedy for 
■which can only be hy an application under section 311.

An order of an Appellate Court under section 312 confirming a sale 
cannot' be tbe subject of a second appeal.

Case referred to a Full Bench hy P rin sep  and B anekjee , JJ. 
The referring order was as follows :—

“  This is an appeal by the judgment-debtor against an order of 
the Judge of Bankura, upholding an order of the Munsiff of 
Bishenpur, confirming a sale in execution of decree. The 
Lower Appellate Oourt has held that as the judgment-debtor has 
failed to show that the slight damage that he has sustained was 
brought about by reason of the irregularity complained of, the sale 
cannot be set aside.

“  It is contended for the appellant that as the sale was held 
without fixing a copy of the sale proclamation in the Collector’s, 
office as required by seotion 289 of the Code of Civil Procedure 
(the property sold being land paying revenue to Government) it

* T?uU Bench reference on appeal from Order No. 27 of 1890 from the 
order of the District Judge of 33anlcura, dated the 16th November 1889, 
affirming an order of the MunsifE of Bishenpur, dated the 27th June 1889.

(1) I. L. E„ 10 Cale,, 605.
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was not merely vitiated by a material irregularity, but was abso- 1391 
lutely null and void, and should be set aside even if no substantial '
injury was shown to have resulted by reason of the defeet in pub- K umar H ot 

listing it. Golam
“ In answer to the objection that section 588 of the Code bars 

an appeal against an Appollato order confirming a sale, it is urged 
that tho application of the judgment-debtor, being one for setting 
aside a sale that was absolutely void, ought to be regarded, not as 
one under section 311 of tho Code, but as an application invoking 
the inherent power of the Court to set aside an act of its own 
which was a nullity; that the order rejecting that application was 
not an order contemplated by section 312 or section 588, clauso 
16; that as the deeree-holder is the purchaser that order should be 
regarded as determining a question under clause (e) of seotion 344, 
and that in that view it is a decree as defined in section 2 of tho 
Oode, and a second appeal consequently lies. In support of his 
contention, tho learned vakeel for the appellant cited the cases of 
Bakski Nand Kishore v. Malah Ohand (1), S&dlnmran Singh v.
Pamhdeo Lai (2), and Baltodeb Lall Bhagat v. Anctdi Mohapattur
(3), and also an unreported decision of this Court in Appeal from 
Order No. 824 of 1888, Manada Sunduri Debi v. Ramranjan 
Chuckerbutti.

“ In our opinion the appellant’s contention does not appear to 
be sound. We do not see any reason why the defect in the 
publication of the sale proclamation here complained of should be 
regarded as anything more than a material irregularity as con­
templated by section 311. This is the view that has been taken 
of tho matter in several cases, of which we may notice the 
f o l lo w in g Bandy A li v. Madhub Ohunder Nag (4), Tripura Sun- 
dun v. Durga Churn Pal (5), and Satish Ohunder Mai Chowdhry v.
Thomas (6).

“  If this view is correct, the appeal will fail as well on the merits 
as, on the preliminary ground that a second appeal is barred in 
this case under seotion 588, the order complained of being one

(1) I. L. E., 1 All., 289.
('/)' I. L. K., 14 Calc., 1.
(3) I. L. E., 10 Oalc., 410.

(4) I. L. K., 8 Calc., 932.
(6) I. L. E., 11 Calc., 74.
(G) I. L. S., 11 Calc., 668.
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1891 specified in that section, and therefore not being a deoree as 
defined in seotion 2.

K d m a e H o y  “ The reported cases cited {or the appellant are not exactly in 
(joLsr point. But the unreported decision referred to above does support 

Chdndbb the appellant’s contention; and as it is in conflict with our view 
and with some of the cases mentioned above, ive think it necessary 
to refer the following questions to a Full Bench:—

“  First.—‘ Whether an appeal lies against an order of an Appel­
late Court upholding an order of the Eirst Court confirming an 
execution sale of land paying revenue to Government, when such 
sale is held without fixing a copy of the sale proclamation in the 
Collector’s office, as required by section 289 of the Code of Civil 
Procedure, and the decree-holder is the purchaser.’

“ Second.—‘ Whether an execution sale of land paying revenue to 
Government, held without fixing a copy of the sale proclamation' 
in the Collector’s office, as required by seotion 289 of the Code 
of Civil Procedure, is liable to be set aside without any proof of 
substantial injury by reason of the defeofc in publishing the sale.5 ”  

Baboo Karma Bindhu Mukerji for the appellant—As to the 
objection taken before the Division Bench that no second appeal 
lies ■ in this case, inasmuch as section 588 of the Code bars 
an appeal against an appellate order confirming a sale, X 
say that the application of the judgment-debtor being one to 
set aside a sale whioh was absolutely void, ought to be regarded, 
not as one under section 311 of tho Code, but as an application 
invoking the inherent power of the Court to set aside an aot 
of its own which was a nullity. The order rejecting the appli­
cation was, the decree-holder being tho purchaser, appealable as, 
having determined a question under olause (c) of seotion 244 of 
the Code.—'Baltadeb Lall Bkagat v. Anadi Mohapattur (1), 
Basharutulla v. Tima Churn Butt (2), Viraraghada Ayyangar v. 
Venlcaiacharyar (3), Sarada Churn Clwckerbiitty y. Mahomed Im f 
Meah (4). On the merits, section 289 of the Code has not been 
complied with, the proclamation not having been fixed up in the 
Collectorate. This makes the sale void, and it ought to be set aside,

(1) I . L. R„ 10 Calc., 410. (3) I. L. 11., 5 Mad,, 217.
(2) I. L. E „ 16 Calc,, 794. (4) I. L. I i , 11 Cale., 376.
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even, though no substantial injury has been shown to have resulted 1S91
from the defect in publishing. I  refer to Sadhumran Singh v. y ANA
Paneh Deo Lai (1), JBaksM Nand Kishore v. JUalali Ohand (2), fcMAit Eot

1),
Ganffa Prasad v. Jag Lai Rai (3). An infringement o£ section GoiA-st
290 of the Oode has been held to he not merely an irregularity, Clp^yEE
but a vitiation of the sale— Sadfmsaran Singh v. Panch Deo Lai
(1). The general rule to be deduced from section 311 is that
every irregularity vitiates a sale and makes it void. The case
of MoJmulro Narain Ohaturaj v. Gopal Mundul (4) points out
■what is an irregularity in publishing, and that non-publication of
a notice is not an irregularity, but is a defect vitiating the sale. In
Didro Chunder v. Dunlop (5), which was a ease of the validity of
an attachment, it was held that the omission to fix the notice up in
the Collectorate rendered the attachment bad. The unreported
case of Manada Sunduri Deli v. Eamranjan Chuckerbutti (6) is
in my favor.

Baboo Srinath Das (with him Baboo Nil Madhub Sen) for the res­
pondent :— As a principle of interpretation of statutes a distinction 
must be drawn between cases in which an official omits to do some- . 
tiling which a statute enacts shall be done, and cases in which 
he does something which a statute enacts shall not be done. In the 
former case the omission may not amount, to more than an 
irregularity in procedure; in the latter the doing of the thing 
prohibited is illegal—Rameslmr Singh v. Sheodin Singh (7). In 
the present case the omission to fix up the notice is an irregularity 
of procedure only, and that is not sufficient alone to set aside a 
sale—see Joy Tara Dossee v. Mahomed Hossein (8), Nibnonee 
Shaha v. Ham Ghurn Deb (9), Sim Proiauh Misser v. Hurdai 
Narain (10). As to the question whether an appeal lies, the defini­
tion of the word “  decree ”  in section 2 of the Code shows that 
an order determining a question referred to in section 244 not 
specified in section 588 is a “  decree.”  Here the matter is specified 
in section 588.

(1) I . L. S ., 14 Calo., 1.
(3) I. L. 35,., 7 A ll , 289.
(3) I .L .  E., 11 A ll., 333.
(4) I. L. E ., 17 Calc,, 782.
(6 ) '1 0 W . E., 264

(6) Mis. App. Wo. 324 of 1888.
(7) I . L. K., 12 All., 510.
(8) 2 W . R . Mis., 2,
(9) 6 W . E. Mis., 45.

(10) 22 W. E., 550.
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1891 The opinion of the Court (P e th e r a m , C.J., P ig o t ,  O ’Ejneamt,, 
MACPimtsoN and ( t h o s e ,  JJ.) was as follows

uUm a e  H o t  a n 8 W e r  to Both questions put to us on this reference depends,
Cotndeb “  uPon 0110 P0^  alone, namely, whether the sale of

D e y . revenue-paying land is ipso facto void by reason of a copy of tho 
sale proclamation not having been fixed up in the Collector’s 
office as required by section 289 of the Code of Civil Procedure. 
That question, we think, must be answered in the negative. There 
is nothing in the Code of Civil Procedure which renders that 
formality a necessary preliminary to the validity of the sale. We 
express no opinion in answering the questions now before us upon 
the question which has been decided by the Allahabad Oourt in 
Jasoda v. Mathura Das (1), and Qanga Prasad v. Jag Lai 11 ai
(2), namely, whether non-compliance with tho requirements of sec­
tion 290 of the Code of Civil Procedure does or does not invalidate 
a sale held, or purporting to be held, under Chapter S I S . That 
question is not before us, and we do not deal with it. In the 
present case we are of opinion that the omission to fix up a copy 
of the sale proclamation in the Collector’s office, in neglect of 
the provisions of section 289 of the Oode, was an irregularity 
tho remedy for which can only "be by an application under 
section 311.

Being of opinion that the sale in question is not invalidated by 
the omission referred to, we think that the first question must bo 
answered in tho negative, inasmuch as an appeal from an order 
dismissing an application under seotion 811 of the Oode cannot be 
tho subject-matter of a second appeal. Both questions submitted 
to us by the referring Bench must therefore be answered in the 
negativo.

T. A . P.

(1) I .L .E . ,9  All., 511.

(2) I . L . E., 11 All., 333.


