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'Wo think the case of Lalla Dabee Pershad v. Santo Pershad (1)
was wrongly decided, and that the omission to answer inter
rogatories delivered after leave granted under section 121 does not
render the party so omitting to answer linblo to have his defenco
struck oub under section 136.

Before Sir W. Comer Petheram, It., C.J., My, Justice Pigot, Mr. Juslice
O Kinealy, Mr. Justice Macpherson and Mr. Justice Glose.

NANA KUMAR ROY (Jupcurxr-pEpror) v, GOLAM CHUNDER
DEY (DEcpEE-HOLDER).*®
Sule in evecution of decree— Proclamalion—Civil Procedure Code, Adet XIV
of 1882, ss. 289, 811, 312~ Substantial injury—Irregularity,

A sale of revenue-paying land is not ipso fucto void by reason of o copy
of the sale proclamation not having heen fixed up in the Collector’s office
as required by section 289 of the Code of Civil Procedure.

An omission so to fix up suchnotice is an jrregularity the remedy for
which ecan only be by an application under section 311.

An order of an Appellate Court under section 312 confirming a sale
cannot be the subject of a second appeal,

Oast roferred to o Full Bench by Prinser and Banersug, J7.
The referring order was as follows :~— ‘

“This i an appeal by the judgment-debtor against an order of
the Judge of Bankura, upholding an order of the Munsiff of
Bishenpur, confirming o sale in execution of decree. The
Lower Appellate Court has held that as the judgment.debtor hos
failed to show that the slight damage that he has sustained was
brought about by reason of the irregularity complained of, the sale
cannot be set aside.

“It is contended for the appellant that as the sale was held
without fixing a copy of the sale proclamation in the Collector’s
office as required by scotion 289 of the Code of Civil Procedure
(the property sold being land paying revenue to Government) if

# Tull Bench reference on appeal from Order No. 27 of 1890 from the
order of the District Judge of Bankura, dated the 16th November 1889,
affirming an order of the Munsiff of Bishenpur, dated the 27th June 1889,

(@) L L B, 10 Calo,, 505,
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was not morely vitinted by o material irvegularity, buf was abso- 1331
lutely null and void, and should be set aside even if no substantial BT
injury was shown to have resulted by veason of the defect in pub- Kuiar Roy
lishing i. ‘ -

Goray
«Tn answer to the objection that section 538 of the Code bars CETYPE

an appeal against an Appollato order confirming a sale, it is urged e
that the application of the judgment-debtor, being one for setting
aside a sale that was ahsclutely void, onghtto he regarded, not as
one under section 811 of the Code, but as an application invoking
the inherent power of the Court to setoside an act of its own
which was a nullity ; that the order vejecting that application was
not an order contemplated by section 812 or scction 588, clause
16; that as the decree-holder is the purchaser that order should be
1ecra1ded as determining a question under clause (¢) of seotion 244,
and thet in that view it is a decree as defined in section 2 of the
Code, and a second appeal consequently lies. In support of his
contention, the learned vakeel for the appellant cited the cases of
Bakshi Nand Kishore v. Malak Chand (1), Sadhusuran Singh v.
Panchdeo Lai (2), and Ballodeb Lall Bhagat v. Anadi Dlohapattur
(3), and also an unveported decision of this Court in Appeal from
Order No. 824 of 1888, llunada Sunduri Deli v. Ramranjan
Chuckerbutii,

«Tn our opinion the appellant’s contention does not appear to
be sound. We do not see any reason why the defectin the
publication of the sale proclamation here complained of should be
regorded as anything more than a material irregularity as con-
ternplated by section 811. This is the view that has been taken
of the matter in several coses, of which we may notice the
tollowing :— Bandy Al v. Madhub Clunder Nag (4), Tripura Sun«
durt v. Durga Churn Pal (5), and Satish C’kundea Rai Clzowd/uy v.
~ Thomas (6).

“If this view is correct, the appeal will fail as well on the merits
as.on the preliminary ground that o second appeal is barred in
this case under section 588, the order complained of being one

(1) L.L R, 7 AlL, 289, (4) T. L R., 8 Calc,, 982,
@rLL R,14Cale, 1 (5) I L. R., 11 Cale., 74,
(8) I L. R., 10 Calc., 410, () I L. R., 11 Cale,, 668,
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specified in that section, and therefore not being a decreo as
defined in section 2.

“The veported ecnses cited for the appellant are not exactly in
point. But the unreported decision referred to above does support

CruxpER  the appellant’s contention ; and as it isin confliet with our view

Dz,

end with some of the cases mentioned above, we think it necessary
to refer the following questions to o Full Bench -

“ First,—¢ Whether an appeal lies against an order of an Appel-
late Comrt upholding an order of the First Court confirming an
execution sale of land paying revenue to Government, when such
salo is held without fixing a copy of the sale proclamation in the
Collector’s office, as required by section 289 of the Code of Civil
Procedure, and the decree-holder is the purchaser.’

“ Spcond.— Whether an execution sale of land paying revenue to
Government, held without fixing a copy of the sale proclamation’
in the Collector’s office, as required by section 289 of the Code
of Civil Procedure, is liable to be set aside without any proof of
substantial injury by reason of the defect in publishing the sale.’

Baboo Kuruna Sindhu Mukerji for the appellant—As to the
objection taken before the Division Bench that no second appeal
lies -in this case, inasmuch as section 588 of the Code bars
an appeal against an appellate order confirming o sale, I
gay that the application of the judgment-debtor being one to
get aside a sale which was ahsolutely void, ought to be regarded,
not as one under section 811 of the Code, but as an applieation
invoking the inherent power of the Court to set nside an act
of its own which was o nullity. The order rejecting the appli-
cotion was, the decree-holder being the purchaser, appealable as
having determined a question under olause (¢} of seotion 244 of
the Code—~Balladeb Lali Bhagat v. Anadi Mohapattur - (1),
Basharutulla v. Uma Churn Dutt (2), Viraraghada Ayyangar v.
Venkatacharyar (3), Sarodn Churn Cluckerbutty v. Mahomed Tsuf
Meah (4). On the merits, section 289 of the Code has not been
complied with, the proclamation not having been fixed up in the
Collectorate. This makes the sale void, and it ought to be setaside,

(1) T. L. B, 10 Cale., 410. (®) I. L. R., 5 Mad,, 217,
(2) I.L. B, 16 Cale, 794, (4) I L. R., 11 Cale., 376,
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even though no substantial injury has been shown to have resulted 1891
from the defect in publishing. I refer to Sedhusaran Singh v.  wx4xa
Punch Deo Lal (1), Bakshi Nand Kishove v. Malak Chand (2), Xvsaz Rox
Ganga Prasad v. Jay Lal Rai (8). An infringement of section Gorax
290 of the Code has been held to be not merely an irvegularity, C‘%’ﬁ;“
but & vitiation of the sale—Sadiusaran Singh v. Panch Deo Lal

(1). The general rule to be deduced from section 811 is that

every irregularity vitiates a sole and makes it void. The case

of Mohendro Nurain Chaturej v. Gopal Mundul (4) points out

what is an irregularity in publishing, and that non-publication of

a potice is not an irvegularity,but is a defect vitiating the sale. In

Indro Chunder v. Dunlop (5), which was a case of the validity of

an attachment, it was held that the omission o fix the notice up in

the Collectorate rendered the attachment bad. The unreported

case of Manada Sunduri Debi v. Ramranjan Ohuckerbutti (6) is

in my favor.

Baboo Srinath Das (with him Baboo Nil Madhub Sen) for the res-
pondent :—As a principle of interpretation of statutes a distinction
must be drawn between cases in which an official omits to do some-
thing which & statute enacts shall be done, and cases in which
be does something which a statute enacts shall not be done. Inthe
former case the omission may mnot amount. to more than an
irregularity in procedure ; in the latter the doing of the thing
prohibited is illegal—Rameshur Singl v. Sheodin Singh (7). In
the present case the omission to fix up the notice is an irregularity
of procedure only, and that is not sufficient alone to set aside a
sale—see Joy Tura Dossee v. Hohomed Iossein (8), Nilmonee
Shake v. Ram Churn Deb (9), Sheo Prokush Misser v. Hurdni
Narain (10). As to the question whether an appeal lies, the defini-
tion of the word “decree” in section 2 of the Code shows that
an order determining a question referred fo in section 244 not
specified in section 588 is a decree™ Here the matter is specified
in section 588. |

(1) I. L. R, 14 Cale., 1. (6) Mis. App. No. 324 of 1888,
(2) T. In R., 7 All, 289, (0 L L. R, 12 AllL, 510.
8y L L. R, 11 AllL, 383. = (8) 2'W. R. Mis., 2.

(4) L. L. R., 17 Calc,, 782. (9) 6 W. B. Mis., 45,
(6" 10 W. R., 264, (10) 22 W. R., 550,
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The opinion of the Court (PerEERAM, C.J., PIcor, O’Kixeavy,
MacemersoN and Guose, JJ.) was as follows i

The answer to both questions put to us on this reference depends,
in truth, upon one point alone, mamely, whether the sale of .
revenue-paying land is ¢pso facto void by reason of & copy of the
gale proclamation not having heen fixed up in the Collector’s
office as required by section 289 of the Code of Civil Procedure,
That question, we think, must be answered in the negative. There
is nothing in the Code of Civil Procedure which renders that
formality a necessary preliminary to the validity of the sale. We
express no opinion in answering the questions now before us upon
the question which has been decided by the Allahabad Court in
Jusoda v. Mathura Das (1), and Ganga Prasad v. Jay Lal Rai
(2), namely, whether non-compliance with the requirements of sec-
tion 290 of the Code of Civil Procedure does or does nof invalidate
a salo held, or purporting to be held, under Chapter XIX. That
question is not before us, and we do not deal with it, In the
present case we are of opinion that the omission to fix up o copy.
of the sale proclamation in the Collector’s office, in neglest of
the provisions of section 289 of the Code, was an irvegularity
the remedy for which can only be by an application under
section 811,

Being of opinion that the sale in question is not invalidated by
the emission referred to, we think that the first question must be
answered in the megative, inasmuch as anappeal from an order
dismissing an application under section 311 of the Code cannot he
the subject-matter of o second eppeal. Both questions submitted
to us by the referring Bench must therefore be answered in the
negativo, '

T. A, P

() LL. R, AlL, 511,
@) I L. R., 11 AlL, 333,



