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advise Her Majesty to affirm the judgment of the High Court
and the interlocutory orders before referred to. The appellant
must pay the costs of the appeal. ‘

Appeal dismissed.

Solicitors for the appellant : Messs. Tutham, Son, & Lousada.
Solicitors for the respondent : Messrs. 7. L. Wilson & Co.

C. B.

PISHAMBAR NATH awxp orners (PETUPIONERS) v, IMDAD ALI
KHAN (OBrecror).

[On appenl from the Court of the Judicial Commissioner of Oudh.]

Attachment—Cizil Procedure Code, 1882,s. 266, sub.section (g)—Political
pension— Payments due wnder the Oudh loans of 1838 und 1842—
Ezemption from lLability to attachment for delt.

Although it is probable that the cnactments of section 2686, Civil Proce-
dure Code, 1882, were not mesnt to cover pensions payable by a foreign
State when vemitted for payment to their pensioner in India, they certainly
include all pensions of a political nature payable directly by the Govern.
ment of India. A pension guaranteed payable by the latter by a treaty
obligation contracted with another sovereign poweris in the strictest sense
& political pension,

An allowance, payable by the Government of India under an arrange-
ment made between the Eing of Qudh and the Governor-General in 1842,
for the benefit of members of the King’s family and household, and their
respective heirs in perpetuity, and payable to one of sueh heirs, who has
ioherited it, as his shave in the interest in the Oudh loan of 1842, is a poli-.
tical pension within the meaning of seclion 266, sub section (g), Civil Pro- .
cedure Code, 1882. The arrangement of 1842 camnot be treated as merely
a provision out of the King's private estate for the maintenance of members
of his family, there having been in a State like that of Oudh no distinction
between State properby and private property vested in the sovereign.

S1x appeals, consolidated by order (3rd April 1889), from orders
(?2nd September 1887), of the Judicial Commissioner, reversing
ordgrs (14th March 1887) of the District Judge of Luicknow.

The appellants, who were all judgment-creditors, respectively,
of the respondent, raised the question whether a sum of money

# Present : -Lorp Warson, Sin B. Pracoex, and S R, Coucs.
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receivable by him from the Government of India, in the form of
en inhérited share in the interest of the Oudh loan of 1838,
augmented in 1842, was liable to be attached by a decree-holder in
execution for his debt, or was a political pension within the meaning
of section 266, sub-section (g). Thelatter enacts that stipends and
gratuities allowed to military and civil pensioners of Gtovernment,
and political pensions, shall not be liable to attachment or sale.

The share was inherited by the judgment-debtor from his
grandmother, Nawab Malka Jehan, principal consort of Mohammad
Ali Shah, formerly a King of Oudh. With the latter, Colonel
Low, on behalf of the East India Company, entered into the
engagements c¢f 1838 and 1842 referred to in their Lordships’
judgment.

The first engagement (1) stipulated that the loan should bear
inferest at the rate of four per cent. per annum, and that, out of the
total interest of Rs. 68,000, there ““should be paid as pension in
perpetuity, in four equal instalments, to the persons named in the

-3rd Article, and to their heirs in perpetuity, on their receipts under
{their seals, the amounts set opposite their names.”” The first named
of these persons was Malka Jehan, Queen of Mohammad Ali Shah,
to whom, and her heirs in perpetuity, Rs. 400 per month, or
Rs. 4,800 per annum, were thus made payable.

Of the proposal to the King in 1842 to advance to the East
India Company a further sum of 12 lakhs, the result is thus stated
by the Judicial Commissioner :—*The King readily acceded to this
proposal, and sent in 12 lakhs of rupees to the British Minister,
who issued promissory notes to the extent of 2 lakhs of rupees in
favour of persons designated by the King. A few days afterwards
the King proposed that instead of an ordinary subscription to the
public loan, his twelve lakhs should be treated as a special loan,
and that a paper of acknowledgment therefor should be drawn up,
and that the Government note should not be negotiable, and that
the interest accruing upon the loan should be paid as pension to his
favourite Queen, Nawab Malka Jehan, and to her heirs for ever, and
that the same should be treated as an augmentation of the small
pension of Rs. 400 per mensem secured to her by the loan and treaty

(1) Aitchison’s Treaties, Engagements and Sanads, Vol. II, p. 141,

of edilion of 1876.
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(XLVIII) of 1838, and that the said pension should be payable
monthly, at the Resident’s Treasury, at Lucknow.”

The promissory note was in the form of an ordinary Government
Promissory note, payable on demand, after three months’ notice, to
Mohammad Ali Shah, his executors, or administrators, or oxder.
The margin of the note contained a statement that “theinterest on
this note is to be paid to Nawab Malka Jehan, and her issue, under
order of Government, Financial Department, dated 9th February
18427

A. suit was brought in 1884 by the heirs of Malka Jehan to
obtain a decision as to the shaves in which they were entitled to
receive the pension inherited fromher on her deceage. This having
been brought before the Judicial Committee in appeal [Murianm
Begum v. Mirsa (1)], their Lordships were of opinion that it wasthe
intention of the King that, in the event of the death of any of the
pensioners having issue, his, or her, heirs according to the Maho-
medan (Shia) law of inheritance should receive payment of the
pension in the proportions regulated by such law. ‘

The ‘interest payable on the note was paid to Nawab Malka
Jehan until her death on 4th July 1881. Sheleft four grand-
children, her heirs under the Imamiya law, of whom the present
respondent was one. The shares of thesa descendants were finally
settled by the decision above referred to. Pending the litigation,
these appellants, as decree-holders, applied to have the respond.
ent’s share attached. Amn order was made accordingly attaching
Rs. 14,354, then in the Government Treasury at Lucknow, and
said to be this respondent’s share. On the 15th January 1887, the
latter filed his objections which were dealt with under section 244,
Civil Procedure Code. Notice was issued, and, onthe uppeamneé of
the decree-holders, issues were recorded. Of these the firsh, which
applied to all the decree-holders, was whether the pension fell
within the provisions of section 4, Aet XXTII of 1871, the Pensions:

. Act (). The Distriet Judge made his order (14th March 1887)

(1) T.I. R. 17 Cale,, 284 ; T R, 16 T. A,, 175.

* (2) This Aet provides in section 4, “except as hereinafter provided, no
Civil Court shall entertain any suit relating to any pension, or grant of
money, or land revenue, conferred or made by the British or any. former
Government, whatever may have been the consideration for any such
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in favour of theseappellants. He considered that payments issuing
as the vesult of the loan of 1842, were not pensions within the
meaning of the Act of 1871, and he pointed out that they were
not referred to in the Oudh Wasikas® Act, 1886 (1).

The present respondent appealed to the Judicial Commissioner,
resting his case for exemption upon section 11 of the Pensions’
Act, 1871. The order of the Distriet Judge was reversed by the
Appellate Court, and the attachments were removed. The Court
held that the claim did not fall within the prohibition of the Pensions’
Act, 1871, any more than it did within the Wasikas’ Act, 1886,

The Judicial Commissioner, however, considered that, as far as
the settlor Mohammad Ali Shah wes concerned, the payment to
the respondent and to his grandmother before him was a pension
pure and simple made on political grounds. He therefore was of
opinion that the sum lying inthe Treasury and now in dispute
was & “political pension * within the meaning of section 266, Civil
Procedure Code.

On this appeal,

M. J. D. Mayne, for the appellants, argued that the order of
the District Judge ought to be restored. The payment in question

pension or grant, and whatever may have been the nature of the payment,
claim or right for which such pension or grant may have been substituted.”
. And in section 11, “No pension granted or continued by Government on
political considerations, or on account of past services or present infirmities,
or as & compassionate allowance, and no money due or to become due on
account of any such pension or allowance, shall be liable to seizure, attach-

“ment, or sequestration by process of any Court in British India, at tl the

" instance of a oreditor, for any demand against the pensioner, or in satlsfac-
tion of a decree or order of any such Court.” ‘

(1) This Aect (XXI of 1886) recites the creation of certain pensions
arising out of loans made by members of the Oudh Royal Family to the
East India Company in 1813, 1814, 1825, and 1838, which were known

" respectively as the Amanat, Zamanat, and Loan, wasikas, and that doubts
had arisen whether such wasikas were pensions within the meaning of the
- Pensions’ Aect, 1871. It then proceeded (section Z) to declare that tHey
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Act should apply to them asif they were pensions of classes referred to in

. sections 4 and 11 of that Act. .No reference was made in the Act to the lozm ‘

. of 1842
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1890  was neither o pension within section 11 of the Pensions’ Act, 1871,
Bromanman &8 contended by the present respondent when appealing below, nor
Narm  was it & political pension within section 266 of the Civil Procedure’
IMD:;; Az Code, as the Judicial Commissioner had held it to be. Act
Knav.  XXT of 1886 by implication excluded money payable under
the loan of 1842 from those pensions which were by that Act

exempted from the ordinary civil process. The payment was in

virtue of & settlement of the King’s private estate, he having

made the Government of India the instrument for carrying out

an arrangement whereby he provided for his velations, This was

not & political pension.

Mz, R. V. Doyne, for the respondent, argued that the construc-
tion already put by their Lordships on the agreement of 1842 was
that the loan of that year was by way of augmenting the loan of
1838, and was brought, in effect, within the terms of the previous
engagement. This at all events gave the sums paid under the
latter as well as under the former loan the character of a political
pension, within the meaning of section 266, sub-section (g), of the
Civil Procedure Code.

Mr, J. D. Mayne was heard in roply.

On a subsequent day, 23rd July, their Lordships™ Judgment was
delivered by—

Lorp 'Warson.—These are consolidated appeals ab the instance
of judgment-creditors of the respondent, Nawab Ali IChan, omne
of the leirs, according to Mahomedan law, of the late Malka
Jehan, who was the principal consirt of Mohammad Ali Shah,
the last King of Oudh. In all of them the same question . is rais-
ed for decision,—~Whether & monthly allowance payable to the
respondent by the Indian Government, under an arrangement
made between the King of Oudh and the Governor-General of India
in the year 1842, i lable to be taken in execution for his debts?

Mohammad Ali Sheh had, in 1838, advanced Rs. 17,00,000 to.
the Government of India, in pusuonce of a formal ’creaty, by which -
the latter undertook to apply the interest of that sum in payment ,
of allowances to certain members of the Royal family and House- -
Lold, including his spouse Mallka Jehan, and their respective hefrs”
in perpetuity. In the treafy, theso allowances are described as .
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«pensions,” and the persons entitled to them for the time being as
< ponsaoners, * and on the failure of an original pensioner, and his
or her heirs, the Government undertook to devote the lapsed pen-
sion towards the maintenance of a mosque selected by the King.

Mohammad AL Shah subsequently advanced on loan to the
Indian Government Rs. 12,00,000, which he intended to scttle as
an additional provision for Malka Jeban and her heirs. DBeing
apprehensive that the lady or her heirs might, if the note or
acknowledgment of the loan were issued in hor name, be “per-
suaded ab some future period, by evil advisers, to sell the note and
squander away the moncy,” His Majesty, by letter dated the
4th January 1842, requested the Grovernor-Giemeral, instead of
issuing & promissory note in name of Malka Jehan, to “pay to
her, and her issue in perpetuity, the intervest at the rate of
& per cent. per annum, that is, Rs. 5,000 a month, so long as
5 per cent. interest may be allowed, and afterwards such reduced
interest as may be paid from time to time by the British Govern-
ment,” The letter made special reference to the guarantee or treaty
of 1838, and the pensions thereby settled on the ladies of the Royal
family, and represented that compliance with the request which
it preferred “will prevent any new guarantee being entered into,
“but will merely be the paymen’c of a large sum of inferest instead
of a small one.’
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In reply to thu,t communication the Governor-(}eneml by s

letter dated the 15th February 1842, intimated his pleasure “in
coneurring with the hearty desire and wishes’; ” of ILis Majesty, and
gave the assurance that an oxder would be duly passed for then'
execution, - ‘ :

A promissory noto for 1epayment of the loan was issued in the
name of Mohammad Ali Shah, which appexs to have been renewed,
in similar terms, as of dote the 80th June 1854. 'The letters
which constitute the armngement, between His Majesty and the
Government of India, with respect to payment of the interest to
Malka Jehan and her heirs in perpetuity, contain no provision for
dlsposal of the capital of the loan, in the possible event of their
failure. ‘Whether ‘the capital would, in that event, be payable to
the representatives of the XKing, or belong to the Indian Govern-
ment, appears to their Lordships to be a question the decision of
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which, one way or another, cannot affect the character of the right
conferred on Malka Jehan and her heirs by the arrangemant of
1842, under which the fund is at present held and administered by
the Government.

The Civil Procedure Code of 1882, section 266 (), enacts that
“Rtipends and gratuities allowed to militery end civil pensioners
of Government, and political pensions,’” shall not be liable to
attachment and sale in execution of a decree. If the share, in-
herited by the respondent, of the intervest on the loan of 1842,
originally payable to Malka Jehan, bea * political pension * within
the meaning of that enactment, the case of the appellants neces-
sarily fails.

The appellants ergued, in the first place, that the allowance
peyeble to the respondent by the Indian Government is not a
pension ; snd, in the second place, that, assuming it to be a
pension, it is not a political pension in the sense of the Civil
Procedure Code, inasmuch as it is not a pension bestowed by the
Indian Government in respect of political services, or for pohtlcal
considerations.

In support of the first of these propositions, it was maintained
that the arrangement of 1842 was in its nature akin to a deed of
settlement, by which the King made a provision, out of his private
estato, in favour of members of his family who had a natural
claim upon him for maintenance. The argument ignores the fact
that, under a despotic government, like that of Oudh in 1842,
there was really no distinction observed between State property
and private property vested in the Sovereign, and that all the
estate of which he was possessed passed, on his decease, to hm
suceessor in the throns.

Their Liordships had ocoasion in & recent case [ Mariam Begum v.
Mirsa (1)] to consider the character and effect of the arrangement
coustituted by the letters passing between the King of Oudh and the
Governor-General in 1842, Sir Barnes Peacock, who delivered the
judgment of the Board, there said :—Their TLordships conour
with the Judicial Commissioner in the opinion that the King in-
tended in 1842 to provide an additional pension for Malka Jehan

(1) T. L. R, 17 Cale,, 234 ; L. R., 16 T, A., 175.
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of the same nature asthat which he had already provided for her 1890
in the, year 1838.” Notwithstanding the argumentaddressed to "girivman
them for the appellants, their Lordships see no reason to alfer or Narm

modify the views thus expressed by Sir Barnes Peacock on their 1y ,f;,' Azrr

behalf, The Governor-General, in assenting to the King’s letter
of the 4th January 1842, expressly agreed to apply the interest
arising upon the new loan in augmenting the pensions already
seoured fo the Queen and her heirs by the Treaty of 1838, such
augmentation being subject to the same conditions and under the
same guarantee as the original pensions. In that view, it is impos-
sible to say that the increase is not a pension, or that the heirs of
Malka Jehan, the present recipients, have not been recognized as
pensioners by the Government of India.

Then it is said that these payments by way of increment, although
they may be pensions, ave not political pensions within the meaning
of the Code. The following passage, in the judgment already
reforred to, appears to their Lordships to be conclusive against
this branch of the appellants’ argument :— Tt should be remarked
that although a settlement in the terms of the King’s letter of
1842, creating pensions in perpetuity, could not under the Mahom-
edan law be validly made by a privete individuael, the arrange-
ment of 1842 takes effect as a contract or treaty between two
sovereign powers.”’

It is probable (although the point is not one which it isnecessary
to determine in this case) that the enacbments of section 266 (y)
of the Code were not meant to cover pensions payable by o foreign
State, when remitted for payment fo their pensioner in India ; but
these enactments eertainly include all pensions of a political nature

payeble divectly by the Government of Indir. A. pension which

the Government of India hes given a guarantee that it will pay,
by o treaty obligation contracted with another Sovereign Power,
appears to their Tordships to be, in the strictest sense, a political
pension. The obligation to pay, as well as the actual payment of
the pension, must, in such cireumstanass, be ascribed to reasons of
State policy.

Bemg of opinion that the respondent’s pension is profseoted‘

from execution by the provisions of the Code, their Lordships
consider it unnecessary to express any opinion with regard to his

Kmaxn.
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pleas founded on “the Pensions’ Act, 1871, and the “Oudh
Wasikas’ Act, XXI of 1886.”

Tn one of these appeals a plea of res judicata wos takeir, upon
the ground, apparently, thet a ruling by the Judge in one
application for execution ought to be held conclusive against the
judgment-debtor in every other applieation for execution of the
same decree. The plea requires no further notice, hecause tho
decree or order upon which it is rested has not been produced.

Their Lordships will, thetefore, humbly advise Her Majesty to
affirm the judgments appesled from. The costsof the respondent
in theso appeals must be paid by the appellants.

Appeals dismissed with costs.

Solicitor for tho appellants: My, W. Buttle.

Solicitors for the respondents: Messrs. Young, Jackson, §
Beard,

C. B.

JARAO KUMARI (Praivtirr) ». GALONMONI AND ANOTHER
; (DerExDANTS).

{On appeal from the High Court at Caleutta.]

Evidence—Admission in a mortgage as to amount of land cxcepted from
its operation—Bvidence Aot (I of 1872), s. 88—Takbast survey map
—Statements recorded on such map,

Debutter land within the limite of a revenue.paying mouzah, which had
been mortgaged by the defendants to a predecessor in title of the plaintift,
was exempted from the mortgage, the deed specifying the number of bighas
making the area of the debutter. Against o plaintiff, who made title to the
mortgaged mouzah. and olaimed possession of all of it that had passed by
the mortgage, the mortgagors set up that there was more debutter in the
mouzeh than the deed had specified, the intention of the parties to the deed
having been to exempt whatever debutber there actually was :=THeld, that

the statement i the deed as to the quantity of the debutter was a

deliberate admission, imposing upon the mortgagors who had made ity the
burden of proving that it was untrud, mtuhmmhey ‘were notibound by ity
also that the Subordinate Tudge's finding that the defbndantsihalnot glven
proof sufficient to discharge themselves of this, was eorrect. .

* Present ;—-Lorp WarsoN, Sz B, Pracoor, and Siz R. Coves.



