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- ‘Wheth'er or not damage arising out "of a subsidence referred to 18390
in the notice, but erising after the date of the notice, could be “Tyrsrs
recoveted, without fresh mnotice and fresh suif, may be a question. Narn GUPTO
If the subsidense alone constituted the cause of action, of course yyg com,o_
subsequent damage arising from it might be recovered in a suit ?}ﬁ%ﬁfj
brought within three months from the subsidence. If the damage
avising from the subsidence he the cause of action, as seems to be
the result of the cases, then only what is stated in the notice can he
recovered, and nothing arising after if.

It may be that the Cowrts in the fags of the recent demsxons,
if this be the effect of them, might be asked to place a liberal
construction on the words of section 357 as to the requirements
of the notice.

Appeal dismissed.
A for the appellant: Baboo Mooraly Diur Sen.
A for the respondents: The Ofy. GQovernment Solicitor
(M. £, Bddis),
A ALC
PRIVY COUNCIL.
LUGHMESWAR SINGH (Prarxrrrr) v CHATRMAN oF THE P.OX

 DARBHANGA MUNICIPALITY (DrEDANT). 12t7a1§22mh
[On appeal from the High Court at Caloutta.] 25¢h dpril.

MmoruGuardzan,y Powsrs of, to deal with minor's estate~—Application. of
the Land Acquisition dct, 1870, fo the lond of a minor~Insufflciency
of compliance with the otﬁe'r requiy aments of the det, without actual
oompensatzon to the minor's estate-—-Recomry of land by minor on coming
of age.

The guardian of a minor’s estate has no power to waive a right to. com-
pensation for part of the estate t&ken under the Land. Acquisition Act;-
1870 ; although the owner, had he been of full age, might have waived it.

% Prosent : Tionp MacNaemysy, Stz B, Pricock; and Siz R. Cover.
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1800 Although the Court of Wards had no power to alienate the land of a
e minor of whose estate ib had charge, yet possession might have been
i‘fg%}g;ﬁ lawfully taken of the land for a public purpose, under and in con&or,mity‘l

2. with the Land Aecquisition Act, 1870, if there had been due compliance

CHAIRMAN, with the provisions of the Act, as regards compensation to the minor's
DARBEANGA estate.

Mouonicr-

PALITY. 'Where, however, compensation had not been given, and a merely noming) -

consideration had passed, the Collector not having acted, as the representa.
tive of the Court of Wards, so as to protoct the interests of the minor, Aefd
that no valid title to the land was established as against the ward, and that
on his attaining full age he could recover it with mesne profits.

Arrran from a decree (24th February 1888), 1e§'ersing a decreg
(1st September 1880) of the District Judge of Mozuﬁezpore, and
dlsnnssmg the appellant’s suit with costs.

The appellant, the Mah&raga of Darbhanga, when the prooeed
ings which afterwards gave rise to this suit took pls, ,nfe*fas a
minor whose estates were under the charge of the Courf J -‘.7 ards
(Bengal Aot IV of 1870), and he so remained un 1 " \gZLth‘
September 1879. That Cowt, for Darbhanga, consr‘“.a:(,( the -
Commissioner of the Patna Division, acting under the orders of the
Board of Revenus, and the representative of the Commissioner and
Agent of the Court of Wards was the Collector of the district.
There was also & manager. of the estates of the Raj Darbhangs
appointed by the Government. The transaction which occasioned
this suit, between the latter and the Collector, in his capacity of -
ez-officio Chairman of the Municipality of Darbhangs, and in
another capacity acting under the Commissioner’s authority, is
stated in their Lordships’ judgment,

The suit was brought to recover possession of about 18 cottahs
of land on the bank of the river Baghmati in the town of
Daxbhangs, which had been taken for a public purpose by proceed-.
ings nominally in pursuance of the Land Acquisition Act, 1870;
and made over to the municipality, during the mlnorlty of the
Moheraja. The Court of Wards had waived the minor’s right to‘
subsmntml compensation, therein a,ctmg in excess of its powers.“
But the High Court had held that a reference having been fmm{
elly made under section 15 of the above Act, although only on the
possing of a nominal consideration, and the other forms ha.vmg
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been complied with, the result had been to establish in the muniei-
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- pality a good title to the land—a decision which this appeal ques- "7 5 v
tioned, But no question was raised as to the plaintill’s Dability to Was ““WH ‘
reimburse the municipality for money spent on the land, he ¢ ,mm i,

being willing to pay it.

The principal issue was whether the notification under seetion G
followed by merely nominal compensation, and a reference to the
Civil Court under sections 15 and 18, with the order to take posses~
sion issued under section 16 of the Land Acquisition Act, 1870,
conferred a legal title.

The District Judge, in veference to this, found that the tran-
saction was really a gift, and o gift by e gnardian of his ward’s
pwperﬁy which the guardian -was unable, legally, to make. Te
concluded that the arrangement was illusory end void from its
commencement. He therefore decided the issus in the plaintiff's
favour, decresing possession and mesne profits.

On appeal the High Court (Wirsox and O'Kixzeary, J7J) also
rogarded the transaction a8 merely a gift which the Court of Wards
had no power to make. But it was of opinion that the operation of
the Land Acquisition Act, 1870, was not reversible, and thatit had
operated, All the forms had been complied with, and there was
nothing to prevent the Government from taking the land when the
proper notices were issued. “The procecdings were, both in sub-
stance and form, proceedings under the Land Acquisition Act, and
all that was done by the guardian wastoaceept nominal compensation
when hehad aright to insish on substantial compensation.” The Court
then examined the proceedings in detail, and expressed ifs opinion
that everything had been done under sections 6, 9 and 15 to entitle
the Collector to take possession; and that his action in doing so
could nof be reversed. ¢ The question is not before us whether
the Meharaja was or is cntitled to claim compensation, or whether
~he was or is bound to accept nominal compensation. The question
is one which was open to the District Judge on the reference, and,
for ought we know, it may be open now.” Finally, the Court held
that the municipality was justifiel in using the land for any
purpose for which the statute authorised its use, nlthough not ke

purpose for ‘which it :was professedly taken, it having been taken

- for a bathing ghét, but sfterwards, in paxt, used for & market.

Darpuascs
AMexn

FALITY,
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On this appesl,

Mr, 7. H. Couwie, QC., and Mr. J, H. 4. anson, for the
appellant, argued that the proceedings taken did not comstitute
either an award or & veference under the TLand Acquisition
Act, 1870, and did not operate to extingnish the - plaintiffs
title. The land had been, in fact, given to the municipality at
the suggestion, and by the sanction, of those who were the
guardians of the appellant, and the trustees of his estate. Such .
o transaction was invalid, and inoperative against the appellant,
who was then a minor.

My, W. F. Robinson, Q.C., and Mr. J. D. Mayne, for the respon-
dent, argued that the High Court had been right in deciding that
the land had vested in the municipality by the effect of the Land
Aocquisition Act, 1870. ‘ ‘

1f the appellant had any claim in respect of the inadequacy of
the compensation; still no suit would have lain against this respon-
dent, nor was this suit framed to assert such a right. No appeal
had been preferred against the decision of the Distriet Judge, to
whom reference had been made under the Act, and, consequently,
the whole proceeding had become final. They referred to seotions
35 and 38 of Aot X of 1870,

Mz, T. H. Cowie, Q.0., replied.

Their Lordships’ judgment was delivered by ‘

Sir R. Cavorg.—The question in this appeal is whethera piece
of land, which was the property of the appellant and is nowin
the possession of the Darbhanga Municipality, represented in the
suit by their Chairman the respondent, hag been validly acquired
by the municipality under the provisions of The Land Aocquisi--
tion Act, 1870. On the 26th of August and 2nd and 9th of

September 1874, a declaration was published in the Oaleufts

Gasetle, in accordance with section 6 of the Act, that the land
in question was vequired to be taken by Government, at the
expense of the Darbhanga Municipality, for a public purpose, viz.,
congtruction of a public ghit or. landing-place in the town of
Darbhanga. At this time the appellant was & minor, under the’
care of the Comrt of Wards of the Province of Bengal, and he
remained a minor until the 25th of September 1879.  The Gourt‘:
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of Waxds for the district of Darbhanga was the Commissioner of 1890

Patna, and the representative of the Commissioner in Darbhengn 0 o
was the Collector for the time heing of Darlhangs, who was also war Stvan
ex-officio Chairman of the Darbhanga Municipality, The Court (mf;;u“
of Wards has power to appoint & manager of the cstate of o minor Dapsiasea

Moxicr.
who is under its core, and at this time the manager appointed was  psury.

Colonel J. Burn.

On the 10th May 1875 thoe Officiating Collector of Darbhanga
wrote to the manager a letter, in whicl, after referring to a petition
which had been presented by the manager's mookhtar, claiming
rent for the land at the rate of Rs. 16-5-3 pie per annum, he says—
¢ Permit me to invite your attention to the last clause of section 3
of the Act. From this it appears that you, as far as sequisition
of land under this Act is concerned, are as compotent to act for
the minor Maharaja as he himself would be were he of age, This
being 80, I trust you will favour me with the expression of your
consent to the sale of the land. The ohject in view is to benefit
the town, and I am confident that this objeet will have weight
with you in making your claim for compensation” The clause
referred to says, under the description of persons deemed entitled
to act, “the guardians of minors and the committees of lunatics or
idiots shall be deemed respectively the persons so entitled to act
to the same oxtent as the minors, lunaties, or idicts themselves,
if free from disability, could have acted.”. These words must be
read with reference to tho obligations and duties of guardians and
committees, which appear to have been entirely overlooked in this
and his subsequent proceedings by the Officiating Collector, who
was the representative of the Cowrt of Wards, the guardien of
the minor. On the 12th May 1875, the manager wrote to the
Collactor :—* Sir,—With reference to your letter No. 49 of 10th
instant, T have the honour fo represent that, from the tenor of
section 68 of Bengal Act IV of 1870, you will perceive that the
Court of Wards has not power to alienate raj land except for the
purposes mentioned in that seetion ; but T beg the matter be sub-
mitted to the Court of Wards for orders. I have no objection fo
present the land in question to the town, but doubt my power o
do so.” The Collector appears to have written to the Commis-
. sioner of Patna, who represented the Court of Wards, on the 19th-
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of May. This letter is not in the proceedings, but its.contents
may be inferred from the notice of it in the reply of the Com-
missioner on the 2nd June. That is, ¥ Sir,—I have the honeur to
acknowledge the receipt of your letter No. 62, dated the 19th
ultimo, regarding the land belonging to the Darbhanga raj made
over to the municipality, free of cost, for the construction of a
bathing ghét. In reply, I beg to state that Act X of 1870 came
into force on the 1st June 1870, while Bengal Act IV of 1870,
though it purports to have come into force on the same date, does
not appear to have heen sanctioned until the 17th June 1870. As
regards the procedure to be observed in the case, you should offer
the monager one rupee compensation, and allow the manager to
refor the point to the Board of Revenue, with whose sanction the
award can undoubtedly be accepted, and acceptance of the award
will aot as a valid conveyance.” The words “made over to the
municipality free of cost,” in their Tordships’ opinion, show that
the matter submitted to the Commissioner was the presenting the
lend to the town, which was in accordance with the manager’s
letter of the 12th May. Their Lords];ups feel compelled to state

their opinion that the divection or suggestion to offer one rupee

compensation was a colourable way of doing indiveotly what it was-
seen could not be done directly, viz., the guardion meking a present
to the town of the land of his ward.

. The procedure referred to is contained in sections 11 and 13 of
the Lend Acquisition Act. On a day fixed the Collector, who,
after the declaration, is by section 7 to take order for the acquisi-
tion of the land, is to proceed to inquire summarily into the value
of the land, and to determine the amount of compensation which,
in his opinion, should be allowed for it, and to tender such amount
to the persons interested. And in determining the amount of
compensation, he is ordered to take into consideration the matters
mentioned in section 24, one of which is the market value, at the
time of awarding compensation, of the land. It is obvious that
the offer of one rupee compensation was not in accordance with the
duty of the Qollector under these sections, and it would be alto-
ghther wrong to treat ome rupee as the amount of oompensatmn
determined under section 13, Section 14 says that if the Collector
and the persons interested agree as to the amount of compensation
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to be allowed, the Collector shall make an award under his hand  1eoq
for the same. This was never dune.  On the I4th July 1875 the 7
Collegtor wrote to the manager enclosing & copy of {le Commis- wan 'r"l‘wﬂt
sioner’s letter, and saying, T hereby offer you one rupes as (uﬂmuw,
compensation for the land in question, and roquest you to refer the b, ;{;“&:;‘G’»
point to the Comt of Wards, with a view to obtaining sanction for  parny.
the acceptance of the offer.”” Upon which, on the 16th July, the
manager wrote back to the Collector asking Lim to obtain the
authority of the Board of Revenue to accept the one mpee as eom-
pensation. This letter appears to have been gent by the Colleetor
to the Commissioner of Patna, and by him to the Board of Reve-
nue. On the 4th August 1575 the Officiating Secretary of the
Board of Revenue wrote to the Commissioner that the IMember
in charge had no objection to the manager of Darbhangs cstate
accepting the compensation of one rupee which had becn awarded
by the Collector of Darbhangs for the land belonging to the
estate which had been taken up by the Darbhanga Municipality
for the construction of o ghit on the Baghmati xiver. On the
19th August 1875 the rupes was peid by the Collectur, and the
manager gave o receipt for it, deseribing it as o nominel com-
pensation for the raj land taken up by the Darbhanga Munici-
pality. The land was thercupon token possession of ly the
municipality, a bathing ghdt was erceted upon a portion of it,
and tho rest has been used by the wunicipality as & market.
On the 11th February 1886 the Meharaja brought o suif to
recover possession of the land, and for mesne profits and damages.
The Distriet Judge of Mozufferpore on the 1st September 1886
made & decree in hLis favour, which has been reversed by the High
Court, and the suit has been dismissed. Although the Court of
Wards had not power to aliemate the land for the purpose for
which it was required, possession might have been lawfully taken
of it if the provisions of the Land Acquisition Act had been
complied with, But they were mot. The Collector made no
inquiry into the value of theland. He was the Chairman of the
municipality, and his sole object appears to have heen to benefit
the fown, forgetting that, as the representative of the Courteof
. Wards, it was his duty to protect the interests of the minor, and
to see that the provisions of the Act were complied with. It is
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not true, as the High Court seems to have thought, that, as the
Maharaja, if he were of age, might waive the right to compensa-
tion, his guardian might do so. The Maharaja, if of age, might
have made a present of the land to the town, and probably, if i
was only fo be used for a bathing ghit, would have done so, but
it was known by all parties that the manager had no power to
do this. The offer and acceptance of the rupee was a colourable
attempt to obtain a title under the Land Acquisition Act without
peying for the land, and their Lordships have felt some surprise
at the divection which originated it having come from the Commis-
gloner. It is, however, to be observed thaf the letter of the 2nd
June is signed by a subordinate officer.

The 16th section of the Act says that when the Collector nag
made an award under section 14 or a reference to the Court under
section 15, he may take possession of the land, and it has been
argued that there was a reference which authorized him to take
possession, although he had not made any award. This appears
to have been the view of the High Court. Section 15 says that
it the Collector considers that further inquiry as to the nature of
the claim should be made by the Court, or if he is umable to
agree with the persons interested as to the amount of compensa-
tion to be allowed, he shall refer the matter to the determination
of the Court in manner after appearing. A. reference to the Civil
Cowrt was made by the Collector on the 7th February 1876,
months affer the rupee had been paid and accepted. That
acceptance as compensation is stated in the refevence, and it is
also stated that all the claimants for compensation except four
had agreed to the Collector’s award and accepted the compen-

" sation tendered to them. Then facts are set forth as to the

four claimants and the amounts of compensation tendered to
them. The document then concludes,—¢ As they have refused
to acoept this compensation, and as it appears to the Oficiating
Collector that their claims are preposterously high and there is
no. chance of their coming to terms, the matter is referred to the
District Judge for decision under sections 15 and 18 of . the
Land Acquisition Act.” - This cannot be held to be a reference
of a claim fo compensation by the manager of the Darbhanga
estate, his claim being treated as settled.
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The claims of tho four who had refused to aceept the com-
pepsation tendered to them are the matter referred, and their
Lovdghips can see no ground for the opinien of the Iigh Court
that on this refercnce the whole matter was open to the Distriet
Judge, and that ““Le could inquire, and possibly he did inquire,
whether or not the consent was binding on the minor”” The
Collector had not said that an inquiry onght to be made, and
there is no trace in the proceedings of the District Julge having
made such an inquiry. Their Lordships ave clearly of opinion
that the reference had not the effect which has been given to it by
‘the High Cowrt, and that the decree reversing the decree of the
District Judge cannot be supported. But the latter decree must
bé modified. The Distriet Judge, in allowing mesne profits, has
taken the income for the three years 1883 to 1885, and has set
that off agninst the Rs. 5,000 which it was admitted by the
plaintiff he was bound to pay to the defendant for the money
expended on the land, This income was received by the muni-
cipality after the expenditure of & considernble sum of money
on the land. Itis not the measure of the damages sustained
by the Maharaja hy being out of possession. The rent which
could have been obtained for the land if the Maharaje had heen
in possession during those years is the fair measure of the mesne
profits. And it appears from the Collector’s letter of the 10th May
thet the manager had claimed rent for the land at the rate
of Rs. 16-5-8 per annum. Their Lordships therefore think that
Rs. 50 will be a proper sum to allow for mesne profits for the three
years. That sum only must be deducted from the Rs. 5,000.

Their Lordships will therefore humbly advise Her Majesty to
reverse the decrees of the Iigh Court and the District Judge, and
to 'make a decree that, on payment to the defendant of Rs, 4,950,
the plaintiff recover possession of the land claimed in the plaint,
and that he recover the costs of the suit in both the lower Courts.
The respondent will pay the costs of this appeal.

Appenl allowed.
Solicitors for the appellent : Messrs. Barrow & Rogers.
Solicitors for the respondent : Mesers, 7', L. Wilson §& €.
c. B. - - ’
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