Note to face page 669,

The ease of Prosonno Kumar Patra v. Udoy Sant should be
vead in connexion with the Full Bench case of Queen-Empress
v. S8t Chura Chungo, post, p. 1014, which overrules i,



YOL. XXIL]" CALOUTTA SERIES,

FULL BENCH.

Before 8ir W. Comer Petheram, Knight, Chief Justice, Mr. Justice Prinsep,
Mr. Justice Pigot, Mr. Justice Mucpherson and Mr. Justice Banerjee.
QUEEN-EMPRESS (0N THE pnosEcuTION oF Kunjo PRAMANICK) v.

SRI CHURN CHUNGO.

Theft—Wrongful gain—Wrongful loss—Penal Code (Act XLV of 1860),

sections 23, 24 and 378—Removal of debior's property by creditor to

enforce payment of debt— Proceedings of Legislature—Consiruction of
Statute. &

A creditor by taking any moveable property of his debtor from the
debtor’s possession without his consent with the intention of coercing him
to pay his debt commits the offence of theft as defined in section 378 of the
Penal Code.

Sections 23 and 24 of the Penal Code discussed and explained,

Prosonno Kumar Patra v. Udoy 8ant (1) overruled.

Per Proot, J.—Proceedings of ihe Legislature cannot be referred to as
legitimate aids to the construction of an Act.

Administrator-General of Bengal v. Prem Lall Mullicl: (2) followed.

THE sister of the complainant, Kunjo Pramanick, was married
to a man named Krishna Pramanick. Her husband borrowed a
siim of Rs. 5 from Bubu Huri Nath Bagchi, and this debt with
the interest on it increased to Rs. 11-8. Krishna Pramanick
executed a bond for this amount. About a year ago he died
leaving a widow and child. He left also a buffalo and bullock.
His widow after his death went to live with her brother, Kunjo
Pramanick, and took the buffalo and bullock with her. Kunjo
Pramanick used to work for other people as a ploughman using
his sister’s buffale, and bullock in the plough. On the day in
question he had gone to Jamsherpur to plough the land of ono
Mokunda. He was to be paid for the work. While he was
preparing the land the servants of Babu Huri Nath Bagchi came
and forcibly took the buffalo and bullock to Huri Babu’s cutchery.
Huri Babu detained the bullock and said. he would not release it
until the debt due from Kunjo’s deceased brother-in-law was
paid.

This case was referred to a Full Bench by MACPHERSON and
Banrrigr, JJ. It was a reference by the Sessions Judge of

(1) Ante p. 669. (2) Ante p. 788: L.R., 221 A, 107.
66
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Nuddea, submitting the case to the High Court under’section 438
of the Criminal Procedure Code for orders.

The letter of reference of the Bessions Judge was as follows :—

“Phe accused in this case relies on the principles enuncisted in the able
and exhaustive ruling of the Calcutta High Court in Prosonno Kumar Patrav.
Udoey Sant, and claims that the {aking of the bullock and buffalo, subject
matber of this cse, did not amount to theft 25 laid down by the Hon'ble *
Judges of the High Court in the ruling quoted above.

“ The evidence in the vage consists of the complainant’s statement and the
admission of the accusad. The Joint-Magistrate in his explanation gives the
full history of the case, and relying on the unsupported testimony of the
complainant and the adwission of the faot of the cattle being removed bLas
convicted the accused and sentenced him to pay a fine of Rs. 50 under
section 879 of the Indian Penal Code, and haa also allowed s 20} compensation
to the complaivant, It is now contended that if the statement of the
complainant le belisved the taking away of the catile and their detention
to cause the owner, and not the compluinant, to pay up a legitimnate cdue
would not amcunt to thelt, and the conviction is therefore bad in law and the
sentence should be set aside.

“ I don’t think the ruling quoted by ths pleader for the defeuce applies on
all points to this case, but as the principles Inid down in that very wholesome
decision, which is supported by the custom prevalent in this country, apply to
this case, 1 am inclined to ihink that such a taking and detention of the
eattle shonld not be considered a crimninal offence and the act not considered
stenling. The defendant cannot be branded as a thief for sueh an act done
under orders of his master who adwmittedly had a claim against the cwner of
the cattle.

* The cattle admittedly belonged to the brother-in-law of the complainant ;
that man died having acknowledged the defendant’s claim for Rs. 11-8 annas
which he had borrowed from defendant’s master, who to recover his dues seut
his servant, the defendant, {o bring the bullock and the buffalo for the purpose
of cowpelling the complainnnt’s sister, or the heirs of the deceased, to pay up
the sum due ; the cattle were not sold but siinply detained ; the defendaut can
hardly be considered a thief as he was acting under orders. The detention for
a jastifiable purpose and the removal of the cattle for no other purpose or
intention but to put pressure on the debtor to pay up the amount will not be
vegarded as criminal. It may be contended that the temporsry detention of
the cattle caused ¢ wrongful loss’ to the complainant, and therefore the taking
will be regarded as ‘ dishonest.” The Joint-Magistrate has argued, or rather
sttemptod to argue, the point in that way. But I beg to submit that, though
the Hon’ble Judges do not define * wrongful loss’ in that decision, they
have clearly defined the position of the latter at page 676 (second paragraph)
of that ruling. I presume the tewxporary loss, such as occasioned te this
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pefasht (comiplpirant), included in the paragraph quoted above, and I am
therefore of opinion that the defendant caunot be charged with dishoneat
4nténtion. How far he may be liabla for o civil action for damnges it is not
Ty provinco to discuss here, but for ths loss, if any, sustained not' wrong-
fully,’ he cannot be allowed to have status before a criminal tribnoal and be -
entitled to dammages from a defendant who removes his property with we
dishonest intention. Not only damnges are allowed, but according to the
Joint-Magistrate of Meherpur the complainant is entitled to get his wrong
redrossed by punishing the taker ander the Criminal Code, whieh I consider
to be whelly wrong.

‘T therefore submit the case to the Honourable Judges of the High Court
for such orders as they may deem necessary and equitable. I may add that
the order allowing compensation to complainant from the fine iy not
warranted by law. The Criminal Pragedurs Code does not prescribe any suoh
procedure in a theft case, and the order is extra-judicial,

On the case coming on before MacpEErson and BANRRIBE,
JJ., they referred to a Full Bench the question stated in tha
following order of reference :—

“This is o reference from the Sessions Judge of Nudden, submitting ihe
case to this Court under section 438 of the Criminal Procedurs Code for proper
orders, .

# The accused in his chse has been convicted of theft under section 879
of the Indian Penal Code for taking from the possession of the complainanty
.withont his consent, a bullock whieh belonged to his late brother-in-law,
Krishna Pramanick, to enforce payment of a debt which wag due flom
Krighna Pramanick to the master of the accused.

“The lenrned Joint-Magistrats in his judgment says: ¢The ncoused
pleads guilty to the charge, He is a servant of Huri Babu to whom the com-
plainant’s brother-in-law was in debt at the time of his death one nnd & half
yeors ago. Huri Babu, desiri ring to realise the amount, sent hip servants to
‘geize the buifalo and bullock the complamunt wag ploughing with, being the
‘property of his brothet-in-law's widow. The amonnt due was only Rs. 118
annas, yet Huri Babu for go smdll an amount deprived the complainant, in part
ut least, of the means of earning o livelihood aud rupporting his sister and ber
child, The offence is technical. I find the accused Sri Churn Chungo gﬁﬂty
‘of an offence noder section 879 of the Iudian Penal Oode, and sentence him
to pay a fine of fifty rupees, or in default to vndergo rigorous 1mpr180nmeut
for two months?

“Though the judgment states that the accused pleaded guilty to the

,tharge, yet as the Magistrate in his discretion did not convict bim on his own
plea under seckion 256 of the Code of Criminal Procedure, but based the coi
“vietion on the facts found, we think it is open to the accused to contend, if
-sneh conteniion ix otherwise tenablo, that upon the facts found the conviction
it wrongin law. Moreover, wemay add that it seems fairly clear that the

1019

1895

QUFLN To-
mes ’

Sm Cnmm
HUNGO,



1030

1895
QueeN-En-
PRESS

A
8rr CHuRN
CrUNGO.

THE INDIAN LAW REPORTS. [VO‘L: XXI11,

aceused in pleading guilty to the charge did not mean to admit ?he theft, but
meant only to admit the taking.

“ Now upon the facts found, the question that really ariges for conmdera-
tion in this case is, whether a person, by taking any moveable property which
belenged to his deceased debtor from the possession of the legal representative
of the debtor without his consent, commits the offence of theft as defined in
pection 378 of the Indian Penal Code, Upon that question the decigions of this
Court ars confiicting, the cnse of Prosonno Kumar Putra v. Udoy Sanl (1) being
in favour of the view thatsuch taking is not theft, while the crses of Queen v,
Badaree (2), Queen v. Preo Nuth Banerjes (3) and In the matier of the patition
of Tarinee Prosaud Banerjee (4), support the oppesite view, That being: the
case we must refer the guestion stated above to a Full Bench.”

The .Advocate-General (Sivr Charles Paul) on behalf of the
Crown.—In this country anémus furandi is not an essential
ingredient ag it i3 in England. The last clause of section 23
of the Penal Code and illustration (I) of section 378 clear-
ly show this. The case in Weir (3vd ed.), p.233, points out
the distinction, See Queen v. Madaree (2), Queen v. Preo Nath
Banerjee (3), and In the matier of the petition of Tavinee Prosaud
Banerjee (4).

No one appeared for the accused at the hearing.

The following judgments were delivered by the Full Bench

‘PETHE&{A,M, C.Jd., Prixsep, J., Pigor, J., MAacerERsow, J., and
BANERIEE, J). :

* Prraeesy, C. J.—I1 am of opinion that the accused was right-
1y convicted, and that there is no reason for the interference of
the Conzt in this ease.

A comparison of the judgment in the case of Prosonno Kumar
Patrav. Udoy Sant. (1) with the whole of the definitions contained
in section 23 of the Penal Uode, will shew that no effect has been
givenin that judgment to the last two paragraphs of the section. -

The judgment proceeds on the assumption that when th:e
words in the definition are read with section 878 .of the Penal
Code in place of the word ‘¢ dishonestly,” the section will read “who-
ever, with the intention of gaining by unlawfnl means property to
which he is not legally entitled, moves that property,is said to
commit theft. ” It is evident that in making such an’ aé-

(1y Ante, p. 569, - (2) 3W.R,0Cr, 2
(8) 5 W. R.; O, 68, -(4) 18 W.R, Cr,, 8.



Page 1020, line 5 from bottom, for * with ' read **into.”

Page 1021, line 3 from top, for * with ™ road *into.”
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sumption ?he last. two paragraphs of section 23 have been
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left out of consideration, and if they as well as the first "o - mm ™

paragraph are read with section 378 it will read as follows :
“Whoever in order to take with the intention of gaining property
by unlawful means moves that property, or whoever in order to
take with the intention of retaining by wunlawful means pro-
perty which he does not intend to acquire, moves that
property, or whoever moves property in order to fake it with
the intention of keeping the person entitled to the possession of it
out of the possession of it by unlawful means, though he does
not intend to deprive him permanently of it, 1is said to commit
theft.”” When the section is read in this way it is evident that it was
the intention of the Legislature that it should be theft under the
Code to take goods in order to keep the person entitled to the
possession of them out of the possession of thom for a time,
although the taker did not intend to himself appropriate them,
or to entirely deprive the owner of them. This is precisely what a
creditor does, who by force or otherwise takes the goods of his
debtor out of his possession against his will in order to pnt
pressure on him to compel him to discharge his debt ; and it must
follow that a person who does so is guilty of theft within the
provisions of the Indian Penal Code. For these reasons I think
that the case of Prosonno Kumar Patra v. Udoy Sant (1} was
wrongly decided.

Picor, J. (Prinsep and MacPHERSON, JJ., concurring).—We
agree in the opinion that the case of Prosonno Kwmar Patra
v. Udoy Sant (1) was wrongly decided. We think that upon the
facts of that case the accused had been rightly econvicted of theft.

‘Woe think that it is not necessary to constitute the offence of theft
that there should be shown on the part of the accused an intention
[ to use the words at page 676 anie] * to gain the thing moved
for the use of the gainer”™ ; but that it is enough to show an
intention to gnin possession of it for a time for a temporary purpose.
We think the proposition stated in Mayne’s Penal Code ( 14th
Ed. ) at page 340 is correct. 1t is as follows: * It is sufficient
to show an intention to take dishonestly the property out of any
person’s possession without his consent, and that it was moved for

(1) Ante, p. 669.
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f
that purpose. = If the dishonest intention, the. absence’of cofisent,
and the moving are established, the offence will be complete, how-
ever temporary may have been the proposed retention.”

We think that this proposition i3 in accordance with the definiz
tion of theft in section 878 of the Code ; and that it was laid down
in the cases of Queen v, Madaree (1), Queen v. Preo Nath Banepjee
(2) and In the matier of the petition of Tarinee Prosaud Banerjee
(8), and in the case reported in Weir, page 233 (8vd ed,) cited in the
case ‘of Prosonno Kumar Patrav. Udoy Sant and also in the cages
in Weir (3rd ed.) at pp., 285, 244 and 245. Wo think #hat
the decisions of this Court above referred to are not intended to he
lirnited to cases coming within illustration () of section 878 but were
intended to affirm and did affirm and lay down the wider construe-
tion of the section stated in the passages from Mayne ahove cited
which, as we have said, we hold to be correct.

We do not propose to consider the history of the Penal Coda
from its original draft by Lord Macanlay in 1840 to its becomin g
law in 1860. Their Lordships of the Privy Council, in the recent
oase of The Administrator-General of Bengal'v. Prem Lall Mul-
lick (4) have held that it is not competent to refer to proceedings of.
the Legislature as lagitimate aids to the construction of a law.

‘We think that an intention on the part of the aceused to nse 4 -
possession of the property when taken for the purpose of obtaining
satisfaction of a debt due to him, and only for that purpose, has no
bearing on the question of dishonest intention wunder tho Penal
Code. To hold thatsuch a purpote could render innocent whra}
would be otherwise a wrongful gain within the meaning of seo-
tion 28 would amount to the recognition of a right on the part of
every individual to recover an alloged debt by the seizure of pro-
perty of his alleged debtor, and would fend to a state of things
in which every man might, if strong enough, take the law inte
his own hands.

It is necessary, we think, to point this out ; and perhaps the
more necessary, having regard to the views expres:ed by the
Officiating Sessions Judge in the letter in which, under the provi-
siong of section 438, he submits this case to the Court.

(1) 3W.R,0r, 2. (2) 5W. R, Or, 68.

(8) 18 W. R, Gr, 8. (4) Anie, p. 788 L. R., 221, A, 10V,
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M, Justice Prinsep and My, Justice Macpherson agres in
this judgment.

Banegsrg, J.—The question thut arises for determination in
this case is, whether & creditor, by tuking any moveable property
of his dehtor from the debtor’s possession without his consent
with the intenlion of coereing him to pay his debt, commits the
offence of theft as defined in section 378 of the Indian Penal
Code.

To constifute theft as defined in the section referved to-——

(1) There must be an intention to take some moveable
property,

(2) The taking intended must be dishonest,

(8) It must be {rom the possession of another person without
his consent, and

(4) There must be a moving of the property in order to such
taking,

Now, if there was an intention to take here within the mean-
ing of the section, the third and fourth requirements are evidently
gutisfied -; for the buffalo and the bullock were taken from the
possession of the debtor without his consent and were carried
away. The -points for consideration, therefore, are, first, whether
there was an intention to talke within the meaning of the section,
and, second, whether the taking intended was dishonest.

That there was a taking of the animals is not denied ; but it
may be said that the taking contemplated by the section is a
permanent taking and not a mere temporary taking, such as there
has been in this case, in order to force the debtor to pay his debt.
1 do not think that such a view is correct. Illustration (I) of the
section clearly shews that taking a thing with the intention of
keeping it only for a time is taking within the meaning of the
section.

1t remains now to congider whether {he taking in this case
was a dishonest taking according to the definition of ¢ dishonestly "
in section 24, that, is to say, whether the taking was * with the inten-
tion of causing wrongful gain to one person or .wrongful loss fo
ariother,” I think the question mush he auswered in the affir-
malive, ag the eredilor in taking and dotuining tho animals intended
to cause both wrongful gaiu to himsolf and wrongful loza to the
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debtor within the meaning of section 23 ; for he ratained, by
unlawful means, property fo which he was not legally entitled,
and be unlawfully kept his debtor, who was legally entitled to the
property, out of possession and enjoyment of the same. “ Wrong-~
ful gain™ according to the definition in section 23 is econstituted
not only by wrongful acquisition of property (which is in
accordance with the ordinary meaning of the words) bui also by
wrongful retention of the sams, even though such retention. do*y
not result in any profit to the person retaining it so * wrongful
loss ” is constituted not only by wrongful deprivation of propelﬁy,
but also by the being wrongfully kept out of the same,

And a thing is said to be done * dishonestly " according to the
definition in section 24, not only when it is done with the intention of
causing wrongful gain to one person in the first mentioned sense
of the words  wrongful galn ” (and this i in accardance with the
ordinary popular signification of the term), but also when it is
done with the intention of causing wrongful gain in the other
sense, or done only with the infention of causing wrongful loss
to-some one, though such loss to one person may not be accom-

panied by any wrongful gain to another. .

It is this comprehensive nature of the definition of ¢ dishonasty ™
in the Indian Penal Code which brings within the definition of
“theft™ cases which may not coms under the ordinary popilas
signification of the term, and which has led to the use of .such
oxpressions ag’ *technical theft.”

By graduating the scale of punishment for theft from rigorous
imprisonment for three years and fine limited only by the power
of the Court holding the trial fo a nominal file, the Penal Code
has no doubt provided a safeguard ngainst its comprehemsive
definition of theft leading to any hardship. Bubt there is one
anomaly which the eriminal law on this point has not been able
to avoid. The offence of theft is made a non~bailable offende
(zee Schedule 11 of the Code of Criminal Procedure ) ; so that,
thongh a person accused of theft may after convietion be let off
‘with a fine only, if his offence be a light one, yet before convics
tion and pending trial he must, unless the ease comes tmder
-section 497 of the Criminal Procedure Code, or unless a superior
Court interfores under section 498, remain in gustody.
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In maling the foregoing observations, I must guard myself
against being supposed to under-estimate the gravity of aun offence
like the one which has been commitied in this case.

The view I take, namely, that the act of the accused in this
case comes within the definition of thoft in section 878 of the
Indian Penal Code, is in accordance with the general consensus of
opinion in this Court and in the High Courts of Bombay and
Madras. I need only refer to Queen v. Madaree (1), Queen v.
Preo Nath Banerjes (2), In the matter of the petition of Darinee
Prosaud Banerjee (3), Queen-Empress v. Nagappa (4) and the
Madras case reporbed in Weir’s Law of Offences and Criminal
Procedure, 3rd edition, p. 233. Agalast these authorities there is
the case of Prosonno RKumar Patra v. Udoy Sant (5) which
no doubt takes the opposite view. Being the latest case on the point
and the one that has led fo this Full Bench Reference, it requires
examination.

The grounds of the decision in Prosonno Kumar Patra v.
Udoy Sant (5) are, shortly stated, these three :—

(1) The taking contemplated by section 378 of the Indian Penal
Code is either a permanent taking or a tewporary ‘%aking with in-
tent to appropriate the thing taken to the taker’s use.

(2) The definition of “dishonestly” read with section 378
shows that the wrongful gain of the thing moved must mean gain
of the thing “ for the use of the gainer ™ and not mere © gaining
possession of it for a temporary purpose.”

(8) The omission from the Code as enacted of certain provi-
: sions which were inserted in the draft Code supports the view
embodied in the fivst ground.

I have alveady shown that the first mentioned ground is mot
gound, as it is opposed to illustration (§) of section 378.

The second ground deals with only one part of the definition
of © dishonestly,” namely, that which speaks of wrongful gain in
one of the two senses in which that expression is used, and it takes
no notice of the other part which refors to wrongful loss, nor of
the other mesning of wrongful gaine Bubas I have shown above

(1) 3 W. . Or,, 2. (@5 W. R. Cr., 68

(3)18 W. R. Cr, 8. #) I. L. B, 156 Bom,, 344,

(5) dnte, 1. 669
67
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dishonesty is constituted by either of these two, elementein either
of the two senses being present; and there can be no doubt that

both wrongful gain and wrongful loss were intended to be caused.
in this caso.

As to the third ground, it is enough to say that if the defini-
tion in the Code as enacted clearly includes, asI think it does,
case like the presont, the omission from it of ceriain provisions

that found & place in the draft Code can warrant no safe infer-
ence to the contrary.

For all these roasons I agree generally in the opinion expressed
by Mr. Justico Pigot. I must respectfully dissent from the de-
cigion in Prosonne Kumar Paira v, Udoy Sant (1), and answer the
quegtion roferred to us in the affirmative.

That bemg my opinion, I must hold that the accused in this
case has been rightly convieted of theft: and there being mo

reagon to think that the punishment is too severe, I would affirm
both the conviction and the sentence. '

Ss CI B.

(1) 4nte, p, 669.



