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Court. If &16 suit is simply for a personal claim against the 1895
widow then merely the widow’s qualified interest issold and the ™ g pop,
roversionary interest is mot bound by it. If, on the other hand, Xawra

v . . . Coarra-
the suit is against the widow in respect of the estate, or for a cause papmva

ich i re personal cause of action agal i v
whieh is not a mere p al cause o gainst the widow, Jarianna

.then the whole estate passes. In many of the cases, although the Narux Rov.
right, title and interest of the widow had been sold, the whole inter-
ost in the estate was held fo have passed and the veversionary heir
to be bound by it.”

The suit for contribution brought by Jiban Glopal was o suit
to recover a debt due by the estate. The amount of the debt in the
shape of mesne profits had been decreed against Manikmoni and
others ag representing the estate of Nobin Krishna and Krishna
Dass, and it was not, therefore, in our opinion, a personal debt of
Manikmoni, that is to say, a debb contracted by her for which she
was personally liable. We do not think that the character of the
debt was changed merely hecause Jiban Glopal paid the whole of
the mesne profits and then brought a suit to recover the amount
from the other judgment-debtors. He paid the whole of the
mesne profits and he then sued to recover these mesne profits from
Manikmoni and others. In this view we are of opinion that the cases
cited by the learned pleader for the appellant are not strictly appli~
cable to the present case, and that the decision of the Privy
CQouncil in the case of Jugul Kishore v. Jotendro Molhun Lagore (1)
does apply.

The appeal fails and is dismissed with costs.

8 0. G, Appeal dismissed.

Before Mr. Justice Pigot and Mr. Justice Sievens.
CHINTAMONY DASSI (Derexpant) . RAGHOONATH SAHOO
> " 1895
(PraNaies,) June 3
Appeul—Civil Procedure Cods ( Act XIV of 1882), sections 108, §91—Bs ™
parte decrea—Order setéing aside ex parte decree.
The words ¢ affecting the decision of the case " in section 591 of the Civil

¢ Appeal from Appellate Decree No, 1840 of 1894, against the decres
of Babu Hurro Gobind Mookerji, Subordinate Judge of Bhagalpur, dated
the 21st of May 1894, reversing the decree of Babu Debendra Nath Roy,
Munsif of Bhagulpur, dated the 7th of October 1893.

(1) L L. R., 10 Oalo,, 985.
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g .
Procedure Code mean ¢ affecting the decision of the case with reference to -
the merits of it.”

Where an e parte decree was et aside Ly an order under section 108 of
the Civil Procedure Code, and the suit heard upon the merits and dismissed :
Held, that such order was not an order affcoting the decision of the case
under section 591 and was not appealable under that section,

Tais was a suit, brought in the Court of the Munsif of
Bhagalpur, for money due on a mortgage bond. Tt was decrced
ea parte on the 27th of February 1890. In executiou of that decres
notice was served on the debtor on the 19th September 1892, and
proclamation of sale was made on the Tth November following. On
the application of the defendant the Munsif set aside the ex parte
decree on the 31st December 1892. The suit was then heard on
the merits and dismissed. The plaintiff, who appealed to the
Subordinate Judge of Bhagalpur, contended on appeal that the
application to set aside the ex parte decres was bharred by
limitation under seclion 164 of the Limitation Act, and that the
said decres could not, therefore, be set aside. On behalf of the
defondant it was contended, on the authority of Sankali +.
Murlidhar (1), that the question of limitation was one of fact, and
that the decision of the Munsif on that point vould not be inters
fered with on general appeal.

The Suberdinate Judge of Bhagalpur reversed the Munsil’s
decree, and restored the ex parte decree, on the ground that the
order made undor soction 108 of the Civil Procedure Code, setting
aside the ex porte decree, was wrong. Irom this decision the
defendant brought this appeal to ihe High Court.

Babu Duwarkanath Ohuckerbutty and Babu Lakshmi Nurain
Sing for the appellant.
Babu Lal Mohun Das and Babu Joy Gopal Ghosa for the
respondent.

The judgment of the Court (Pmotn and Stevess, JJ.) was
delivered by

Praor, J.~—Thisis an appeal from a decision of the Subordinate
Judge of Bhapalpur, reversing a decree made by the Munsif,
on the ground that an order made by the Munsif under section
108 of the Civil Procedure Code, seiting aside an ex parte

(1) 1. L, R., 12 AlL,, 200.
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dscrea previ%usly had before him in favour of the plaintiff, was 1895

wrong. . i CHINTAMORNY
The Munsif, after setting aside thees parte decree, heard — Dass

the case upon the merits, decided in favour of the defendant, g Aggg{muu
and dismissed the snit. The decision, thercfore, of the Suh- Sano0.
_ordinate Judge setting aside (on the ground of limitation)

the order of the Munsif under section 108, and setting aside

the decree arrived at by him at the subsequent hearing, substi-

tutes for the decision on the merits an ex parte decision previously

come to, without the defendant’s ease being heard ab all.

The Subordinate Judge, in setting aside the decree of the
Munsif, and restoring the ez parte decree, did not, of course,
go into the merits of the case. He dealt with the order made by
the Munsif under section 108 as being appealable under section
591, upon the case coming before him on general appeal, and
amongst the different points that have been raised before us
is the question whether or nob under section 591 it was compe-
tent for the Subordinate Judge to set aside the order under
gection 108 which had been made by the Munsif.

. We aveof opinion that it was not competent for the Sub-
ordinate Judge to set aside that order under section 591. By
that section, “if any decree be appenlod ngainst, any error,
defect or irregulnrity in any such order affecting the decision
of the case, may be set forth as a ground of objection in the
memorandum of appeal.” Now the error or defect or ir-
regularity which the Subordinate Judge found in the Munsil’s
order was thab it was'made after time, that isto say, after the
. thirty days provided by article 164 of the Limitation Act had
elapsed. But then tho question is whother the Munsif, in
making the- order that the case should be heard upon the
merits, made an order “affecting the decision oOf the case™
within the meaning of seetion 591. We do mnob think that
that gection applies to an ovder setting aside an ew parte decree
under seotion 108. The objeet of seckion 108 is to ensure
that the defendant shall get a hearing, notwithstanding that he
did not appear when the case was called on, if he had not
been served with summons, or was prevented by sufficient cause
from appearing. The first object and purpose for which Courts
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sit i3, of course, that the parties shall be heard ; the objreet of

Cnmranony Section 108 is to ensure within reasonable limits as to. publie

Dassz

convenience that every defendant shall have a hearing. An

RAGEI:)’EJNATI{ order under section 108 is not appealable under section 588,

Sanoo.

1895

July 9.

Uuless an order under that section is appealable by reason of its
being an order “ affecting the decision of the case,” it is mot.
appealable under section 591. Now in one sense it affects the
decision of tho case, because it ensures a decision upon the
merits, and sets aside a decision which has not been obtained
upon the merits, but we cannot think that that can be an
“affecting ” within the meaning of the words ¢ affecting the
decision of the case.”” We think that the words * affecting the
decision of the case” must be taken fo mean *affeeting the
decision of the case with reference to the merits of it,” and
that an order under section 108, which merely ensurves a hear-
ing upon the merits, cannot be considered to be an order
“ affecting the decision of the case™ under section 591.

‘We, therefore, set aside the decision of the Subordinate
Judge, and we remand the case to him,in order that he may
proceed with the hearing of the appeal acecording to law, upon
the merits.

F. K. D. Case remanded.

Before Mr, Justice Pigot and M. Justice Slevens.
BARODA CHURN GHOSE (Dernypanr) 2. GOBIND PROSHAD
TEWARY axp ormgss (Prarnrirrs)) #
Appeal—Order granting review of judgment—CGCivil Procedure Cods
(Act XTIV of 1882), section 629,
In goneral final appeal an order for review can only bs challenged upon

the grounds stated in scotion 629 of the Civil Procedure Code. Har Naudan
Sahai v, Behari Sing (1) followed.

THIS was a suit brought in the Court of the Munsif of Ghatal
* Appeal from Appellate Decree No, 1084 of 1894 against the deoree of
Babu Karoonamoy. Banerjee, Subordinate Judge of Midnapore, dated the

30th of Morch 1894, affrming the decres of Babu Benode Behary Mitber,
Munsif of Ghatal, dated the 14th of December 1892,

1) Anie p, 3.



