VoL XXIL] CALCUTTA PERIES.

inability to ﬂperl'orm the services as gorud, and that the
defendant No. 1, the real holder of the service fenure, hud no
notice of the determination of the service, or of the action on
the part of the zemindar in settling the lunds with plaintiff No. 2.

It seems to us, therefovs, that the plaintiff cannot recover posses-
éion in this action, for he can only do so by determining the service
tenure held by the defendaut No. 1. Upon the judgments of
tha Courts below, and upon the case of the plaintiff himself, that
tanure has not yet baen determined ; the plaintiff has not given to
the contending defendant any notice to quit, nor is there any
allegation, mueh less evidence on his part, that the dofendant hus
daclined to porform the services for which the tenure was creatad ;
though no donbt the defendant by his written statement has
clearly indicated that he is not willing to render any servives to
the plaintiff. In this view of the matter, we are of opinion that
the eclaim for ejechment fails. We, however, think that, as the
jquestion of the character of the tenure held by the defendant
No. 1 wasraised in issue between the parties and dealt with by the
Courts below, it may be declared, as has alveady been expressed,
tlmt the tenure in question is a service btenure created in lieu of
private services to berendered to the zemindar, and that the tenure
isnot of a permanent character.

Bach party will bear his ewn costs throughout this litigation.

8. 0. C. Appeals dismissed.

ORIGINAL CIVIL.

Before My. Justice Hill,
M. M. WATKINS anp orEres o. N. FOX AND oTHAERS*

Limitation Act (XV of 1877), Art. 84— Taned costs of an atterney, Suit for—
Suit or particular business, Meaning of.

" Bubsequent proceedings taken in connection with the taxation of an oppo-
nent’s costs are not part of the suit or upplicstion itseif.

Whers a firm of attorneys bronght & suit against their clients to recover
the oosts of an application to the High Oourt :

Held, that limitation began to run from the date of the judgment in the

® Buit No, 198 of 1891,
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application. Balkrishna Pandurang v. Govind Shivaji (1)%and Hothery v,
Munnings (2), approved.

Items of an attorney’s bill for work done, subsequently to the judgmant,
in opposing the taxation of the opponent's costs, althongh done on his
client's instrnctions, will not take the matter out of the Limitation Act.
Buch items do not form part of the costs of the original application.

Ta18 suit was brought by the widow and sole executrix of the will’
of Mr. Algernon Watkins, and the other partners in the firm of
Messrs, Watkins and Co., attorneys of the High Court of Caleutts,
to recover the sum of Rs. 6,186-9-10, the balance of an aceount
due to them from defendants as their costs in certain proceedings
in which they acted as the attorneys of the defendants. The
costs were incurred in connection with an application by the
detendants under Act XV of 1859, section 24, to the High Court
for an order, declaring that a certain patent ina sugarcane crush-
ing machine owned by Messrs. Thomson and Mylue was null and
void, and that Messrs. Thomson and Mylne had acquired mno
axclusive privileges in respect thercof. The plaintiff’s firm first
received instructions to act for the defendants in January 1887,
and the petition was presented on 26th of May 1887,

The order was made hy the High Court on the 30th Janum'y
1888, dismissing the application with costs,

The plaint was filed on 7th April 1891.

The defendants, in their written statement, now raised the
defence that the suit was barred by limitation under Article 84 of
the Second Schedule of the Limitation Act, but they did nok
appear at the trial,

Subsequently to the order dismissing the application, Messrs.
Watkins and Co. continued to act as attorneys for the petitioners
(the defendants in this suit), opposing on their behalf various
applications for the taxing of thair costs made from time to time
by Messrs. Sanderson & Co., who wers the attorneys for Messrs.
Thomson and Mylne in the original application,

My, Garth and Mr. Dunne for the plaintiffs,

Mr, Dunne.—The present suit to recover onr costs is not barred
by Article 84 of the Limitation Act. Thebill of costs shews that

(1) I L. B., 7 Bom,, 518. (2) 1 B. & Ad,, B
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jnstructions Were given by the defendants to their attorneys to
(lelay as much as possible the taxing of the costs of the other
side. This they did, and the doing so would bring them within the
period of three years required by tho section of the Limitation
Act. The opposing of the taxing of the costs of the other side
wwas done on instructions received from the defendants (our
clients), and was, if not part of the suit,at any rute part of the
particular business in which they acted as attorneys. This would
bring the matter down to Beptember 1888, the last item in
the bill of ocosts being ¢ attending the taxation of the costs of
the other side ”* on the 7th September 1888. The attorneys, acling
for a party in a suif, cannot refuse to go on with the taxation
of the other side’s costs, It is part of the regular Dusiness con-
nected with the suit, and ocountemplated by section 84 of the
Limitation Act. Narayana Chetti v. Champion (1), Balkrishna
Pandurang v. Goeind Shivaji (2), Harvis v. Quine (3). The
warrant of attorney continues, until all proecedings in the suit
are ended, so far as regards the eclient; seclion 89 of the Civil
Procedure Code.

The proceedings in this application are on tho same footing,
although it is an application and not a suit. There has been no
discontinuance by the attorneys of the business they wore con-
ducting for the defendant, nor has that business terminated.
Belehamber’s Rules and Orders, section 94 ; Hearn v. Bapu Sajn
Nathin (4).

[Hitn, J—TIt is significant that the Act does not nse the
words *“judgment or decree.”] Yes, and it does not define when
the suit is determined, nor am I aware of any definition of what
is a suit, The business cannot have terminated until the costs
of the other side were taxed, and the liability of the present
defendants, the plaintiff’s clients, reduced fo a certainty,

Hivp, J.—This is @ suit by a firm of solicitors carrying on
business under the style of Watkins and Co., and the legal re-
presentative of Mr. Algernon F, N. Watkins, a deceased member of
the firm, for the recovery of the costs of certain proceedings in

Mad,, 1. @ L L. R, 7 Bom, 518.

(1 ILR,7T
4 Q. B, 658 (4) L L. R., 1 Bom., 505,

(3 L. R,
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this Oourt, under section 24 of Act XV of 1859. The object of
those proceedings was to effect the revocation of a patent held by
two persons, named Thomson and Mylne, for a sugar-crushing
machine.

The plaintifls’ case is that the first defendant, Mr. Neil Fox,
consulted their firm so far back as the year 18835, with respect to’
the revocation of Messrs. Thomson and Mylne’s patent, re-
presenting that he did so, not only cn his own behalf, but also on
behalf of other persons, who were interested in getiing the pateng
set aside, and that in pursuance of his instructions the proceeding
mentioned above was instituted on the 26th May 1887. In conse-
quence, however, of the circumstance that Mr. Neil Fox was
himself a licensee under the patent it was considered unadvisable
that he shonld be made a party to the proceeding, and it was
arranged accordingly that the name of the third defendant, Mr,
Moses, should be used instead of his. This was done. The
warrant of attorney authorizing Watkins and Co. to act was
signed by Mr. Moses, and the proceeding was conducted in his
name, and, as is alleged, on his account, as well as on that of
Mr, Neil Fox. "

The second defendant, Mr. George Fox, n brother of the first
defendant, 16 is said, was one of the persons interesterd in the
revocation of the patent, on whose behalf Mr, Neil Fox had
instructed Messrs. Watkins and Co., and on that ground, as well as
upon a personal undertaking given by him after the proceeding
under the Patent Act had ended, gnaranteeing the payment of
the costs, he has been included in this suit. With respect to this
undertaking, the plaintif’s ease is that on the 9th March
1888, the application under the Act of 18539 having been dis-
missed with costs on the 20th January 1888, Mr. George
Fox had an interview with Mr. Algernon F. N. Watkins, at
which he promised that, if time was given to his brother for' the
payment of the costs, he would see that they were paid, and' he
promised also that he would himself remit at once ‘to Messrs.
Watking and Co. a sum of Rs. 2,000 then due for Coungel’s
feos, At the same interview he further instructed Mossrs.
Watkins and Oo. to delay the taxation of the respondents’ costs. as.
much as possible. Mr. George Fox, it is said, having given these’
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undertakings and instruotions to Mr, Watkins, was referved by
the latter to Mr. Farr, at that time a member of the firm of
Messrs. Watkins and Co, and in charge of the particular case, to
whom they were repeated and who accepted them. Time was, it is
stated, accordingly given to Mr, Neil Fox, but nothing has since
been paid by any of the defendants. Mr. Neil Fox has not entered
an appearance to this action. Mr, Moses has entered au appear-
ance, but has not filed a written statement. Mr. Gleorge Fox has
filed a written statement, but no one appeared at the hearing,
either on his behalf or on that of his co-defendants.

By his written statement Mr, George Fox denies all personal
interest in the proceeding under the Patent Act. He denies also
having given any undertaking to pay his brother’s costs, and he
pleads that the suit is barred by limitation.

To deal in the first place with the case of the first defendant.
As against him the suit is based (excepting two trifling items) upon
a bill of costs taxed by the taxing officer of this Court, and thers is
no reason for supposing that any of the charges which it coutains
are unreasonable. Mr. Farr, who was at the time a member of
the firm of Messrs. Watkins and Co., though he has since then
severed his connectlon with it, deposes to their correctness, and

My, Neil Fox has himself, in certain letters which he wrote to
the plaintitf’s firm in relution lo their claim, admitted his liability.
8o that, unless the suit is barred by limitation, there can be no
question but that Le ought to pay.

With respect to that question,the following particulars are
material :  The present suil was instituted on the 7th April 1891,
judgment was delivered in the proceeding uwnder the Patent Act
on the 20th January 1888, On the 20th February 1888 the latcst
ach in relation to the preparation of the orders of the Court in
that proceeding seems to have been performed by Messrs.
Watking and Co. On the 9th Mareh 1888 Mr. Gesorge TFox’s
interview with Mr. Watkins took place, at which he is said to have
given the undertaking on which it is now sought to make him
linble, and instructed Messrs. Watkins and Co. to . do what
they -could to delay the taxation of the costs of his brother’s
opponent, ‘ ‘

In pursnance of ihese instructions Messrs, Watkins and Go.
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did attend the taxation for the purpese mentiowed, and succesded
apparently in prolonging the taxation considerably. The last item
in their bill of costs for services so venderedis dated tha 17(h
September 1888.

The question is whether the period of limitation by which this
suit is governed began to run from the date of judgment in the
Patent Act proceeding, or from the date upon which Messrs,
Watlkins and Co. performed their latest act of service in relation to
the taxation of the respondent’s costs.

The question is governed by Article 84 of the 2nd Schedule of
the Limitation Act, and if the former date be the proper one, the
suit is, so far ag Mr. Neil Fox is concerned, barred ; if the latter,
it is within time.

The material part of the article in question provides that a
suit by an attorney for his costs of a suit or a particular business
must be brought within three years from the date of the termina-
tion of the suit or business. The first point for determination
then is under which category, that of “a suit” or of “a parti-
cular husiness, ” the proceeding now in question falls,

-

T am not aware that the first of these termis las been defined
by the Legislatuve, although it is no doubt provided by the third
section of the Limitation Act, that in that Act (unless there he
something repugnant in the subject or context) “ suit” does nat
include an appeal or an applieation, but this distinction must, [
think, be confined in its effect to the immediate purposes of

the Act, and has no bearing upon the point now under con-
sideration.

The separation of suits in the article from business of other
kinds might seem at first sight fo suggest that it was intended
to draw some general distinction between litigions and non
litigious business. Bubt nwmercus examples of litigious business
might be mentioned, to which it would, without an obvious mis-
application of langunge, beimproper toapply the word ¢ suif:,"’
and I think that the term ought to be confined to such proceed-
ings as under that deém'iption ave directly dealt with by the Code

of Civil Procedure, or such as by the eperation of the particular
Acts which regulate them are treated .as suits.
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It is umidcessary now, if the term be employed in that senge,
to attempt further to determine its scope. Bui it seems to me
that so nsed it does not include a proceeding under section 24 of
the Act of 1859. There are differences with respect to the mede
of institution, the procedure for conducting them and their
ultimabe resuls, which create a substantial distinction, 1 think,
between such a proceeding and a suit in the above acceptation.
The Act of 1859 itself, moreover, maintains throughout the dis«
tinction between the action for infringement for which it provideg
and the “ procesding ” under section 24. I think, then, that =~
procecding under that section falls under the second category of
article 84, and that what has to be determined in the present case
is, when the business for which Mr, Neil Fox retained the plain-
tiffe’ firm when he engaged them to conduet this proceeding
terminated.

The distinction does not, however, inthis instance appear to me
to affect the result very materinlly ; for I fhink that the analogy
of an ordinary suit ought to apply.

There ave, apparently, two cases in the Indian Law Reports,
jn whioch it has been decided when a suit terminates for the
purposes of the Limitation Act, and they unfortunately do not
agree. One of these is Nurayana Cheiti v, Champion (1) and the
other is Balkrishna Pandurang v. Govind Shingji (2). In the
former it was ruled that, until costs are taxed and inserted in the
decree and the decree has issued, & suit hag not terminated within
the meaning of article 84 of the Limitation Act. In the latter it
was held, following what was said in Harrés v. Quine (8, that a
suit terminates with the judgment of the Court in which it is
commenced. Whether the learned Judges who decided these
casos had section 39 of the Qode of Civil Procedure before their
minds does not appear from anything said in their judgments.
But I must, I think, assume that they bad, and the cases scem
therefore to show that, although.there may be proceedings iu the
suit subsequent to the judgment or decres, and the suit may
therefore still, in that sense, subsist (for that, Itake it, may
be inferred from seetion 39), the point at which for the purposes of

{1) I L R, 7 Mad,, L. (2) LL. R, 7 Bom., 518.
3) L. R, 4 Q. B., 653,

919

1845

WATKING

P
Fox.



950

1895

WATKINS

.
Fox.

THE INDIAN LAW REPORTS. VoL, xxi1,

the Limitation Act the suit is io be taken to terminato is the issue
of the decree {according to the Madras Court), or the giving of
judgment (aceording to the Bombay Court). By * judgment” in
the decision of the latter Court I presume is meant the judg-
ment  of the Court in the sense in which the term is used in the
Code of Civil Procedure. But whether the issus of the decres
or the giving of judgment be the proper starting poiut for the
running of the period of limitation, would not mnke any practical
difference in the present instance, for meither of these things
(taking the order of the Court to be equivalent to a decres) appears
to have taken place within three years before the institution of this
suit, [t was not, indeed,contended that they had done so, but the
learned Counsel for the plaintiffs argued that the later items of
their billattached to the earlier, and in this way brought the whole
of the claim within the period of limitation.

The later items are concerned only, however, with the taxation
of the costs of Mr. Neil Fox's oppenent. In support of his conten-
tion Mr. Dunne relied upon the Madras case cited above for the
purpose of showing that, while the taxation of costs was proceeding,
the suit could not be said to have ended. But while I doubt with.
much deference whether the rule laid down in that case can he
supported on principle, I think at all events thut it is inapplicable
to the practice prevailing on the Original Side of this Court and
that I ought rather to follow the rule laid down in Bombay.

The present case, indeed, seems to me to be vory like that of
Rothery v. Munnings (1), the effect of which is thus stated in
“ Darby and Bosanquet’s Statates of Limitation™ atp.89: *“But
when judgment hasbeen given, and there is mo appeal, the
Statute begins to run, and subsequent items within the six years
incidental to the business of the action will not take the earlier’
items in the bill out of the Statute.” Inthat case the subsequent
item was in respect of the taxation of an opponent’s costs. 8o
that L do not think that the plaintiffs here can successtully rely on
the later items of their bill as an answer to the Statute.

Having arrived at this conclusion I thought it desi‘rab]ev,
under all the circumstances of the case to suspend my judgment

(1)1 B. & Ad,, 5.
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in order to enable the plaintiffs, if they thought fit, to amend their
plaint by claiming exemption from the operalion of the Statute
on the ground of acknowled Gments of his liability made by Mr.
Neil Fox in certain letters, which were before me for another
purpose. L refor to his letters to the plintiffy’ fitm of the 12th
May and 1st June 1889, These letters contuin clear adinissions
‘of liability for the costs, not only of the proceeding, but of the
work subsequently done by Messrs. Watkins and Co , and bring the
suit as n whole within the statutable period. The plaint has since
been amended accordingly, and I think, therefore, that there onght
to be a decree with costs on the usual scale as agninst the first
defendant for the full amount claimed. 1should, perbaps, add that,
although the amendment referred te was made in deference to
my opinion, the learned Counsel for the plaintiffs did not desire to
give up his contention that the snit was otherwise within time.

Next ns to the defendant Mr, Moses, I cannot say that [ am
satisfied as to his liability when the manner in which he was
brought upon the scene is considered. The mere statement of
Mr. Neil Fox that Mr. Moses was a person who was interested in
the revocation of the patent, and on whose behall he consulted
the plaintiffy’ firm, is not in my opinion sufficient to charge him.
The application under the Patent Ast was, I understand, dismissed
on the ground thut it was in reality the application of Mr. Neil
Tox, a licensee, and not that of Mr. Moses, and Mr. Moses has all
along apparently repudiated any “moral liability ” for these costs,
by which I understand him to mean that they were not ineurred
for him. I ean find no evidence that the proceeding was conduct-
ed with roferonce to him or in his interests, and I think that, as in
reality he was nota party to the proceeding, but only so in name,
it was never intended by him or them that he should incur any
liability 1o Messrs, Watking and Co. as a consequence of the employ-
ment of his name, I thiuk, therefore, that, as against Mr. Moses,
the suit ought to be dismissed.

Then with regard to Mr. George Fox. I do nob think that
the statement that he was concerned in the retainer of Messvs,
Watkins & Co, has been established by evidence. His first intro~
duction to them seems to have been oum the Yth March 1888,
when he came to them to ask time for his brother, and to offer
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1805 them his guarantes, and he certainly dows not s@em to have
“Warkms  been treated by them then as a priccipal  But in respect of hig
guarantee, although he now denies it in his written statement, I
can e no reason. to doubt Mr. Tarr’s evideuce. All that there
is to oppose to it is the denial countained in the written statement

2.
Fox.

and the somewhat tardy repudiation of * any express promise ” in his.
i(attel' to Messrs. Watkins and Co. of the 26th May 1889, On the
other hand, Messrs. Watkins and Co., from the earliast stage of their
correspondence relative to their claim, asserted this undertaking,
and for a period of some six months after Mr. George Fox's
interview of the 8th March mno application whatever appears to
have been made to his brother by Messrs. Watkins & Co. for payment,
although their out of pocket costy amounted toa very substantial
sum,

What I understand Mr George Fox to have gnaranteed was
the puyment by his brother of the costs, not only of the procesdine,
but also such costs as might be incurred in retarding the taxation
of the costs of theother side in the proeseding, and his undertaking
was to pay those costs in the event of his brother failing to pay
them after Messrs. Watkins aud Co. had given him time, thatis, as I
take it, reasonable time for payment. Messrs, Watkins and Co. did
in my opinion give him a reasonable tims, their first demand after
the 8th Murch having been made ab the end of August following;
and it was then, I think, on his brother’s failure to pay, that the
liability of Mr. George Fox arose. His plea of the stainte of
limitation, therefore, seems to me to fail, and the suit ought in
my opinion, as against him as well as against his brother, to
be deecreed in full with costs on the usual scale (1).

Attorney for the plaintiff : Babu Lallit Madhub Mullick.
G B G

1803 (1) ADMINISTRATOR-GENERAL OF BENGAL v. CHUNDER CANT ¢
Dee. 21, MOOKERJLEE. * )
This wes & suit brought by the Administrator-General of Bengal s
exeoutor of the will of Charles Delmar Linton, deceased, Altorney of the’
High Cowrt of Caloutta, to recover the sum of Rs. 5,178-8-0, alleged to bé
owing by tiie defendant for costs for work dons by the attorney in conmec-

* Buit No, 502 of 1892.



V0L, XXIL] CALOUTTA SERIES.

tion with' certain wuits, from April 1881 to July 1888, The bill of costs was
taxed on the 10th December 1891 and passed on the 2ud May 1892,

Tu the plaint, the plaintiff admitted that certain payments had been
made towards the amount, and that the last payment was made on 13th
June 1891, h

The defendant in his written statement pleaded that the suit was barred
by the Limitation Aoct, and denied that any psyments had been wade
on the 18th June 1891, or on any other day, but stated that he had already
peid the attorney Rs. 19,371 by way of costs, and that there were no farther
sams due to him. He also stated thet the 6th December 1887 was the last
dnte on which any worlk was done for him by the decessed as his attorney,
and that that was the date on which tho last suit came to an end. In the
conrse of the hearing, the following letter was put in on behalf of the plain-
tiff, written by Babu Prannath Pal on behalf of Chunder Cant Mookerjee
to the Administvator-General of Bengal :—

« Agmy client the defendant Babu Chunder Cant Moockerjes is, I am
informed, seriously ill, and it is impossible to get from him instructious
now to proceed wilth the taxation of the bill of costs in the sbove,
I beg to request the favor of your kindly granting my client six
weeks’ time, within which either to settle the malter of the said bill of
costs, or if that cannot be done, to proceed with the tazation of the said bill
of costs of the said attorney, Mr. C. D. Linton, deceased. I herewith remit
the sum of Ra. (72) seventy-two, which you had fo pay as fee for taxing the
sai? bill, I beg in conclusion that you will kindly direct your clerk, who has
charge of this buisness, to consent tomy application for postponement of
the taxation for six weeks,”

The present suit was instituted on the 1%th August 1892.

TrevVELYAN, J.—The only question in this case is whetlher the guit is barred
by the law of limitation.

The suit is brought om an attorney’s Dbill of costs. The last
work done hy the attorney for the olient was admittedly more than
thres years bafore suit, The bill is in respeot of a suit brought ageinst
the client. The attorney acted in the appeal which concluded the suit.
The 1ast work he did was making a copy of the taxing summons, which
wag taken out Dby the other gide and sending itto his client. There was
nothing more to be done in the suit, except that the other side, which had
obtained a decree for costs, was entitled to execunte such decree. It was
contended that, for the purpose of the Limitation Aot, the suit had not termi-
nated a8 the attorney mnight have to appear in the execution proceedings.

This vontention, if correct, would postpone the attorney’s remedy for twelve
years, ‘

In my opinion a suit can ordinarily be said to have terminated, when thera |

is nothing more to bs done in it, except execution.,
1} was also contended that the plajntiff was entitled to o fresh period of
62
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limitation on tha ground of (1) a part payment, (2) an ackpowledgment of
liability.

The so-called part payment was clearly made to pay off o sum which was
paid by the Administrator-Gencral after Mr. Linton's death. It wasnot a
part payment of the bill.

What is suggested to have amounnted to an acknowledgment of lability
is to be found in a letter written by the defendant’s attorney. It i ns
follows ; (reads letter ante, p. 958). Ttis remarkable that the framer of the
plaint did not put this letter forward as taling the case out of the Act,

The plaintiff relied upon several Dinglish cases, the lust being a decision
by Mr. Justico North in Curwen v. Millurn (1).

This cage went to the Court of Appeal, but wus there decided on other
gronnds, The cases cited all depend upon the ferms of the several letters.
If tho present letter can be construed as an acknowledgment of liahility
the plaintiff is entitled to recover. 1 think that it does not bear such a
construction.

The letter shows, on the fuoe of it, that the attorney had no instructions
at all, Ho asks for & postponement, and adds that, during the time either the
matter would be settled or the case would go on. There is no promise of
any kind to settle the bill in the sense of paying a portion of it,

If one attorney were to write to the attorney of the opposite sidein a
suit which was coming for trial, asking him to consent to a postponement in
order that the parties might seitle the. suit, and if they would not settle, the
cuse would go on, Could this in any sense be treated ag an acknowledgment
of lishility to pay the whole or apy portion of the amount claimed in the suit?
I think not, In the present case the attorney is not doing anything wore,
X think that the suit must be dismissed.

APPELLATE CIVIL.

Before Mr. Justice Norris and: Mr. Justice Gordon.

MAHOMED AKRAM SHAHA axp oraens (PLaivtisws) o, ANARBI
CHOWDHRANT AND ANOTHER (DEFENDANTS,) *

Limitation Act (XV of 1877), 8chedule II, Articls 187——Joint family
property—Suit by Mahomedan for possession of share by inheritance. .
Article 127 of Schedule 1T of the Limitation Act (XV of 1877) does,
not apply to a suit by Mahomedans for possession by right of inheritanee.
of shaves in the property of their deceased ancestor. C
* Appeal from Appsllate Decree No, 1521 of 1894, against the decreo
of 8. N. Hudds, Bsq., District Judge of Dinajpur, dated the 2th June
1894, reversing the decree of Babu Kally Prosunne Mukerjee, Suhordinate
Judge of Dinajpur, dated the 5th of Felbruary 1894,

(1) L. B, 42 Ch, D., 424,



