
He relied''on Sioa Pershad Maity v. N u n d o  L a l l  K a r  M aha-  1895 

p a t r a  (1 ), but we think that it ia not oa all fours with the present Pbosad
oase. On tho other hand, there is a case, Earn Lai v. Narain (2), 
which is exactly in point; and is, -we think, a clear authority for the B h obodeb  

view we take. In another case Poresh Hath Idojumdar v. Bam 
.Jodu Mojumdar (3), it was held that in a forecloistire suit the mort­
gagor can redeem at any time iintil the order absolute is made 
under section 87 of the Transfer of Property Act, and similarly we 
tliink that in a suit for sale the mortgagor can under sootion 89 
redeem at any time before an order absolute for sale has been 
made. The appeal fails and must be dismissed with costs.

S .  c. G. Appeal dismissed.

YOU XXII.] CALCUTTA SEMES. 935

CRIMINAL EEEERENCE.

Be/oreSir JV- Gamer Petliaram, Knight^ C h ie f Justice, an^ Mi\ JnsiicB Beverley,

QUEEN-BM.PRESS «. QASPBE. '■* 1894

Grimiml Procedure Code {A ct X  o f  ISSZ), section SSO— D istress W arrant—
Claim by third p ar ly  to the properlt/ distrained.

A M agistrate , wlio haa issu ed  a distreaa w arran t nnder a eo lion  386 o f th e  
Ci'irainal P roced u re  C o d e , is n o t  requ ired  hy la w  to  try a n y  c la im  w liich  m a y ­
be p re ferred  to  th e  o w n e rs liip  o f  th e  p r o p e r ty  d istra in ed .

T h is  was a reference by the Chief Presidency Magistrate of 
Calcutta under section 43 of the Criminal Procadure Coda.

The facts of the oase and the point referred for the opinion of 
the High Court appear sufEciontly from the following letter of 
reference : —

“ Mr. D. M. G-aspor having bsen aentenoed to a fins o f  Es. 600 imder 
. section 293 oE the Poaal Code, warrants for tlie levy oE the amount by 
distress and sale -were iasned oa the 8th day o£ August ] 894.

" Certain moveiible proporty, found on the premises oooupied by Mr. D. M,
Gasper, was in exeoutioa o f  suoli warrant seized, and a data was duly fixed 
by me for  the sale o f  suoh proporty. Prior to the date o f  sale a claimant,
Mr. T. A . Frangopolo, appeared to suoh property, and I thereupon fixed a day 
for hearing his claim. ' Objection was taken as to my jurisdiotionto hear it.

*  Criminal Eeferenoe Nfo. 2 o f  1894, made by T. A . Pearson, Esq., Chief 
rrcsidoiicy Magi..;!r,'.tii, dated 3rd September 1894.

(1) I. L. R , 18 Ciilc., 130. (2) I, L. B,, 12 AIL, 539.
<8) I, B'., 16 Calo., 246.
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G a b p b e ,

“ Thore appoars to be no section ia Chnpter X X V IH f.o f lbs Code 06 

- Oriiniiial Prooeilure direoting or authorizing a Magistrate to Itear or determine 
auoh a claim, but there is a Oriminul Circular Order o f tba Calcutta High 
Court No. 806, 22nd June 1864, to be found in tiie General Kiilas and Circular 
Orders o f High Court, Appellate Side Criminal 1891, headed ‘ Procedure for 
the levy o f flnes’ which luys down that, i f  a claimant come forward (to the 
property distrained upon), then the ownership o f  the property distrained, 
must be deteriniaed by tiie Magistrate and not by the Police.

“ A  similar rnla has been laid down for  the levy o f  flaeain the Punjab, w>.,
• When an objector cnnaea forward, he should be warued o f tlie penalties 
contained in section 207 o f  the Penal Code against a fraudulent cliutn to 
property to prevent its seizure in satisfaction o f  fines, and the objection 
should then be enquired into anrl disposed of, either b y  admitting the claim 
or referring tlie objector to a civil action i f  his claim seems groundless. ’ 
See notes to sectior. 336, Criminal Procedure Coda, Henderson's last Edition, 
page 261.

“ This Circular Order oE the Calcutta High Court was, however, npparently 
framed under Act X X V  o f  JSfii, section 4i3  (altljougli it specificaliy mention* 
the Aot q£ 1882, section 386), and saotioa 441 o f Act X X V  o f  1861 enacts that 
the Act should not apply to the procedure o f the Chief Coiiimissioner o f 
Police, the Police Magistrates or the Police ol: the towns o f  Calout'a, 
Bombay and Madra.s, except so far as tlie Act itself espressly provides, vis., 
in sections 64, 87,119 and 112 which appear to be the only sections referring 
to Presidency Police and Police Magistrates.

“ I f  this Oirculiir Order thereTore under Act X X V  o f  1861 does not apply 
to Presidency Police Cuui'ts, then section 2 o f Act X  o f  1882, which 
applies tUa Circular Order to the Act oE 1882, does so only with the liniita- 
tiona and restrictions imposed on it by the Act o f  1861, when the rule was 
framed, that is to siiy, it is applicable only to tlie Mofuasil Courts.

“ X may also add that the executive work o f the Preaidoncy Police Coints 
is carried out by the Comujiasioner o f  Police and not aa in the Mol'ussil by 
the Magistrate himsBlf.

“  A  somewhat, although not entirely, analogous question has been decided 
by the High Courts o f  Bengal and illahabad under Chapter V I o£ the 
Criminal Procedure Code, heading 0 , Proclamation and Attnohment, section 88. 
It has, in such decisions, been held where property, moveable or iinmoveahle, 
has been attached nudav section 88 as the property o f  an absconder or pro- 
claimed person, that as tlia Criminal Procedure Coda makes no provision for 
any investigation by a Magistrate o f the claims o f  tliird persons to property 
which has been attached, the proper remedy o f  such claimant ia by civil 
suit following the property, Peacock, O.J., and Norman, J., adding ;— “ We, 
are not prepared to say (hat, when claimants have held iaclo fo r  xix monlhS) 
a Magistrate may not he pm-feclly justifisd in presuming that the property 
was not theirs, and leaving them to mndicate any right they might have in.a
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cM l suit. He ii'My £aiily say thnt he is not bound to ti-y a quesiioii wli'mh 
ia innre properly one for tlie Civil Ooiirt.”  Seton Karr, J,, )io;?arar, dissajotsd ~ 
frmii this view, coiisiilei'iiig tbiit tha Magistralo should deterinina upon ths 
claim, see Queeii v, Chumron Roy (1 ). That case hns, however, been followed 
hy In re Ohimder Sham 8ing  (2 ), a case o£ the atta,chment o f  an abst'ondei ’s 
property under the old Code, and also by the oaea o f Quceii-Emj)ms v. 
Sheodihal Ka-i (3), a oasa under acotioa 88 o l  thg Code o f 1882.

“ There appear, however, to be Bome matters o f distiQotlon between cases 
of clsinis to attach property under section 88, Chapter VI o f  the Code, and 
GMSB o f distraint under section 386. In tlie first place the ntlaL'hnioDt 
under section 88 may be made in several presoribod -vvaya which are very 
similar to attaehraenta by a Civil Court ; and, secondly, the attached properl.y 
can only be sold after a period o f  sis months oftor such attadhmont 
(unless it is property liable to decay), and tins pvovisiou is, o f  oouvse, the 
ri>aaoa for the observation o f  the learned Judges who decided the onsa o£ 
Queeti v. Cliumroo Boy (1) which observation I  liiive underlined in qiioling 
t!ie case: whereas under eeolion 38fi there is no such period o f  six months 
during which the property ia to remain under distraint before sale, and the 
same inferonce cannot, therefore, ba drawn against claiinainta under section 
386 as was drawn against claimatits coming in under section 88.

“ Further, section 88 applies to both moveiibie and immoveable property, 
wharsRS seotian 386 applies only to moveable property, and it might Wall be 
tlii.t, where iinuioveabls prnpsrty ia concerned, the property could be followed, 
and the matter o f the claim be best determined in a Civil Oonrt.

“ There is, however, still in both sections the diificulty that the Code itself 
iJooB not provide any procedure fo r  a Magistrate trying either o f  sueh olaimsi 
and unless the Circular o f  the High Court, dated the 22nd June 38?4, applies to 
Police Courts in tiio Presidency towns, there appears to bs no direct authori­
ty for the tvio.1 o f  a claim  under section 385 being investigated by a 
Magiatmtfl. The reported cases all, as far as I am aware, deal vvilli the ques­
tion as A r is in g  under attiichiiieut o f  property o f  absconders only. As 
the question ia o f great importanoo to the public, whose propei'ty may be 
seizeil under distress warrants issued by the Preaidenoy Police Courts, I  solicit 
the opinion o f  ths High Court ns to w hether'a Presideaoy Magistrate is 
hound to hear and decide upon claims made to property attached undor 
distress warrants issuing out o f  the Pi'esidenoy Courts, or whether the 
person claiming the property seized is to be reiiaired to the Civil Court for 
his ramsdy.

“ The matter baa been adjourned, and the sale o f  the property seized 
stayed pending the daolsion o f  the High Court.”

The parties -were not represented at the hearing df the 
reffirence.

a )  7 ^V. E., Or., 30. (2 ) 17 W . R,, Or., 10.
(3 ) I. L. B., 0 All., 487.

61.

QnEEH-
E mpbess

II.
Gasper ,
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Q u e e n -
'E mpbess

V.

G asper .

The opinion o f  the Court (P btheram , C .J., and JiavBRLBY, J. ) 
was as follows :—

It  does not appear that the Code contains any provision for 
the trial o f  claims which may be preferred to property which is 
distrained under section 386, and any orders which this Court 
m ight issue could only be by  way o f advice. W e are o f  opiniop 
that when the Magistrate had issued his warrant u uder that 
section in the form given  in the schedule, he had done all that 
was required o f  him by the Code, and that he is nowhere 
required by law to tr3'  any claim that may be preferred to the 
ownership o f  the property distrained. W e express no opinion as 
to how such claims can be determined.

S. O. B,

APP ELLATE CIVIL.

1895 
Jim e  19.

B efore  M r. Justice P rin sep  and M r, Justice Ghose.

B A D H A  P E B S H A D  S IN G H  (P l a in t if f  N o. 1 ) v. B U D H U  D A S H A D  and 
ANOTHEK (D efe n d an ts ) and  an oth er  ( P l a in t if f  N o. 2.)**

Service tenure— J a gir granted to G orait or  village watcTiman— Resum ption Vg
Z em indar— N otice.

A  sers’ice  tenure created fo r  tlio perform an ce o f  services, private or person­
al, to the zem indar m ay be  reauineJ b y  the zem indar when the services 
ure no loDger required or when the grantee o f  the tenure refuses to perform  
the services. T he d istinction betw een a grant o f  nn estate burdened  w ith 
a certiiin service, and an olHco the perform an ce o f  w hose duties is reiair^ 
nerated b y  the use o f  certain lands, pointed out.

Sanniyasi v . S alur Z em indar  (1 ) ; H u rrogoh ind  R a h a  v. Ramrutno 
D ey  (2 ) ; Sreesh Chunder R a e  v. M adhub Aiochee (3 )  ; N ilm on y  Singh 
D eo  V. Governm ent (4 ) ; Unide R a jaha R a je  B am m arauze B uhadur  v. 
P em m asam y Venhatadry N aidoo  (5 ) ; F orbes  v. M eer  n a h o m ed  Takee (6) ;

* Appeal f io in  A ppellate D ecree No. 933 o f  1893, against the decree o f  
Babu Abinash Chunder M itter, Subonlinate Ju dge oE Sliahabad, dated  the 16th 
o f  F ebruary 1893, affirm ing the decree o f  Babu Srigopal C hatteijee, M uiisif 
o f  Buxar, dated tlie SOtli o f  January 1892.

(1^ I . L . R ., 7 M ad., 268. ( 2 )  I. L . R., 4 Calc., 07.
(3 )  S. D . A ., 1867, p. 1772. (4 ) 18 W . R., 321.
(5 ) 7 JIoo. I. A ., 128. (6 ) 13 M oo. I. A ., 438 (464.)


