
character of the" order issued, and the result which might arise 1895
if aa appeal were entertained by their Lordships in Council ohundi
against an order of this description, we are led to conclude that it D u t t  J h a  

was not the intention of the Legislature that such an order should PurMANUND 
be appealable. It has here been determined that the plaintiff is not 
entitled to a Receiver in the terms desired by him. If he should 
obtain permission to appeal to the Privy Council, the trial of the 
suit would nevertheless proceed independently of the course of that 
appeal. It may so happen that the result of the trial might bo 
that the plaintiff is found by both Courts in this country to have 
no merits in his case, and it may also possibly happen that, by 
reason of the nature of the suit and the judgments passed by 
the Courts in this country, the plaintiff might be without the right 
of an appeal to Her Majesty in Council by reason of there being 
concurrent judgments on questions of fact. So that there would 
then be an appeal to Her Majesty in Council as regards the
question of the appointment of a Receiver when actually the 
suit itself is finally determined in this country against the 
plaintiff, and it would not be open to the plaintiff to appeal 
to <ihe Privy Council on its merits. It seems to us that 
probably the Legislature had this in view when, in allowing an 
appeal against a refusal to appoint a Receiver under section 588 
of the Code of Civil Procedure, it simultaneously declared that 
the order passed in appeal shall be final.

Por these reasons the application for leave to appeal to Her 
Majesty in Council in this case is refused with costs.

s. C. c .  Application refused.
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Before Mr. Justice Norris and Mr. Justice Gordon.

TARA PEOSAD ROY ( D e c b e e - h o l d e r )  v . BHOBODEB ROY (Judg- jggg

MENT-DEBTOB.) O July ^1.

Mortgage—Execution of decree—Simple mortgage—Decree nisi— Order 
absolute— Transfer of Property Act ('IV of 1882), sections 88, 89.

A decree on a simple mortgage directing the sale of mortgaged property 
on default o f payment within a fixed period is substantially a decree nisi

® Appeal from Order No. 73 of 1895, against the order o£ A. P. Steinberg,
Esq., Officiating Judge of Nuddia, dated the 5th of September 1894, reversing 
the order of Baba Bepin Pehary Chatterjee, Munsif of Chuadanga, dated the 
24th of September 1895.



Kot,

1895 or oonilitiomil decree uniler Bection 88 o f the Ti'ansfer o£ Property Act, ami
^ ^ —  cannot be executed unless it is made absolute by  an order under seotion 89 

j j q j  o f that Act. Mam Lai v. Narain ( I )  followed. Sha Pershad Maity
V,  V . JVunda Lall K a r  Mahapalra (2 ) diatinguiBhed. Poresh Nath Alojumdar

V . Ram Jodu Alojumdar (3) referred to.

One Amarnath Roy, when living in commensality witli hig 
cousin Bhobodeb Roy, exeotited a bond inortgagiDg joint pro
perties in order to pay off joint fimily debts. After AmarnalFs 
death, the mortgagee brought a suit on the mortgage bond against 
Btiobodeb. The snit was referred to arbitration, and a decree was 
passed in conformity with the award of the arbitrators. The 
decree directed that the money dxie should be realized by sale of 
Amarnath’s share in the mortgaged properties now inherited by 
Bhobodeb, and es.empted Bhobodeb’ s own shave from liability to 
sale. The decree went on in the following terms: “ Oil default
of payment of the decretal amount within four months, the 
mortgaged property will be sold, and if  the amount falls short 
the amount (balance) will be realized from the properties left by 
Amarnath, deceased.”

In execution of this decree a sale proclamation was issued put-, 
ting up to Sale an 8-annas ahare in the mortgaged property aa 
Amarnath’ s share. Bhobodeb objected to the proceeding on the 
ground that the decree had not been made absolute, and that the 
extent of Amarnath’s interest had been exaggerated. The 
Munsif overruled both the objections, but on appeal the learned 
District Jadge allowed the first objection and set aside the entire 
proceediags in execution. He said

“  The wording of the relevant sections of the Transfer of Property , 
Act (sections 67, 86 to 89) is by no means clear, and as a 
question of grammar, the necessity of a docroe absolute for sale 
in the case o f a simple mortgage is not clear, [t Rceins to roe 
that the following arguments make strongly in favor of the 
appellant’s contention : (1) 'Ihe general tenor o f these sections
which contemplate that the ordinary proceedure should be by, 
decree nisi and by decree absolute. (2) The danger o f  fraud 
and of hardship to the creditors which tTie suggested relaxation,
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would involve. ,^s these provisions are taken from the practice 1895
o f the Court o f Chancery vfluoli habitually interfered to protect a Prosad 
suitor or debtor frpm the extreme legal consequences o f  his acts, Roy
as literally interpreted, this consideration has great -weight in m y b h o e o p e b  

mind. (3 ) A ll roported^cases im ply the complete procedure, and 
where any relaxation is allowed, it is in favor o f  the debtor, not 
o f the creditor.”

The decree-holder appealed to the H igh  Court.
Baba Sris Chandra ChaudhuH for the appellant.— The first 

Court was right in holding that, in a case on a simple m ortgage 
bond, it is not necessary to apply for an order absolute. A  
decree for sale in such a case is very different from  a decree 
for foreclosure, and the grant o f  a period o f  grace does not alter 
the decree into one for foreclosure. Dr. Ghose on M ortgage in 
India, p. 128.

The provision for an order absolute for sale in section 89 o f  the 
Transfer o f Property A ct does not apply to a suit on a simple mort
gage, but refers to a suit for foreclosure in which a decree for sale 
has been passed under the latter part o f  section 88. A t  all events 
^he law does not prescribe a form  for a decree absolute for sale on 
simpfe m ortgages as in foreclosure (section N o. 129 o f  Schedule 4,
Civil Procedure Code). The decree in this case was passed by the 
arbitrators, and was not in the form prescribed by law for decrees 
for sale. Even i f  it was, the objection taken is unsubstantial.
The formal defect was cured by the order issuing sale proclama
tion. Siva Pershad M aity v. Nundo Lall K ar Mahapatra (1 ).
The cases referred to by  the lower Court on the question o f  the 
necessity o f an order absolute relate to suits for foreclosure or 
for sale under the latter part o f section 88.

Babu Prosunno Chunder for the respondent.— Section 89 
o f the Transfer o f  P roperty A ct makes it imperative to obtain 
an order absolute for sale. Ram  L a i v. Narain  (2 ). The 
objection is not a technical one, for the judgm ent-debtor 
might obtain an extension o f  the period o f  grace at the hearing o f  
the application for an order absolute. The principle laid down 
in PoresJi Nath Mojumdar v. Ram  Jodu Mojiimdar (3) applies.
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1895 Babu Si'is Chandra Chaudhuri in reply.—In tlie case decided
I’AiiA Pbosad AlMabad Higli Oourt tLe deovee wag a eonditioual

Eoi' decree of the prescribed form. The only element of a decree of 
BhobJbbb tliat form existing in ttie present case is tte period of grace fixed 

in ilie decree. Tlie repori o f that case, moreover, does not give the 
nature of the mortgage or of the suit. The order which m s  not 
admitted in that case as equivalent to an order absolute also does 
not appear in the report.

The judgment of the High Oourt ( N o e e is  and G o r d o n , JJ.) 
was as follows :—

This is an appeal from an order of the District Judge 
of Nxiddia, reversing an order of the Munsif of that District. 
It appears that the appellant sued the respondent to enforce 
a mortgage security. The case was referred to arbitration, 
and a decree was passed declaring that the mortgagor’s share 
was liable on the mortgage. Execution was taken out, and a 
proclamation of sale was issued. Thereupon the judgment-debtor 
objected that the property conld not be sold, because the decree 
had not been made absolute. The Munsif was of opinion that 
in lie  case o f a simple mortgage no decree absolute is necessary. 
On appeal, the District Judge held that a dcorco absolute is 
necessary, and accordingly he allowed the objection of the 
jugdment-debtor, and set aside the execution proceedings as prema
ture. On second appeal by the deoree-holder it is contended
(1) that under the provisions of the Transfer of Property A.cta 
decree absolute is unnecessary in the case of a simple mortgage ; 
and (2) the objection taken is of a highly technical character, and 
ought not to be allowed.

W e think the District Judge’s view is correct. The decree 
has been read to us, and it appears to be substantially a decree 
under section 88 of the Transfer of Property Act, that is to ,say, 
it is a conditional'decree or decree ’̂■ud'vv'o think it is clear 
from the provisions of section 89 of the Act that, until an order 
absolute for sale of the mortgaged property has been made, the 
judgment-debtor has a right to redeem. The objection taken 
hy Mm to the execution of the decree is, therefore, in our opinion 
a substantial one,- and not merely one of- a technical character, as 
is argued by the learned pleader for the appellant.
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He relied''on Sioa Pershad Maity v. N u n d o  L a l l  K a r  M aha-  1895 

p a t r a  (1 ), but we think that it ia not oa all fours with the present Pbosad
oase. On tho other hand, there is a case, Earn Lai v. Narain (2), 
which is exactly in point; and is, -we think, a clear authority for the B h obodeb  

view we take. In another case Poresh Hath Idojumdar v. Bam 
.Jodu Mojumdar (3), it was held that in a forecloistire suit the mort
gagor can redeem at any time iintil the order absolute is made 
under section 87 of the Transfer of Property Act, and similarly we 
tliink that in a suit for sale the mortgagor can under sootion 89 
redeem at any time before an order absolute for sale has been 
made. The appeal fails and must be dismissed with costs.

S .  c. G. Appeal dismissed.
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CRIMINAL EEEERENCE.

Be/oreSir JV- Gamer Petliaram, Knight^ C h ie f Justice, an^ Mi\ JnsiicB Beverley,

QUEEN-BM.PRESS «. QASPBE. '■* 1894

Grimiml Procedure Code {A ct X  o f  ISSZ), section SSO— D istress W arrant—
Claim by third p ar ly  to the properlt/ distrained.

A M agistrate , wlio haa issu ed  a distreaa w arran t nnder a eo lion  386 o f th e  
Ci'irainal P roced u re  C o d e , is n o t  requ ired  hy la w  to  try a n y  c la im  w liich  m a y 
be p re ferred  to  th e  o w n e rs liip  o f  th e  p r o p e r ty  d istra in ed .

T h is  was a reference by the Chief Presidency Magistrate of 
Calcutta under section 43 of the Criminal Procadure Coda.

The facts of the oase and the point referred for the opinion of 
the High Court appear sufEciontly from the following letter of 
reference : —

“ Mr. D. M. G-aspor having bsen aentenoed to a fins o f  Es. 600 imder 
. section 293 oE the Poaal Code, warrants for tlie levy oE the amount by 
distress and sale -were iasned oa the 8th day o£ August ] 894.

" Certain moveiible proporty, found on the premises oooupied by Mr. D. M,
Gasper, was in exeoutioa o f  suoli warrant seized, and a data was duly fixed 
by me for  the sale o f  suoh proporty. Prior to the date o f  sale a claimant,
Mr. T. A . Frangopolo, appeared to suoh property, and I thereupon fixed a day 
for hearing his claim. ' Objection was taken as to my jurisdiotionto hear it.

*  Criminal Eeferenoe Nfo. 2 o f  1894, made by T. A . Pearson, Esq., Chief 
rrcsidoiicy Magi..;!r,'.tii, dated 3rd September 1894.

(1) I. L. R , 18 Ciilc., 130. (2) I, L. B,, 12 AIL, 539.
<8) I, B'., 16 Calo., 246.


