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Before Mr. Justive Nowris, Mr,. Justive Ghose and Mr. Juslice Rampini.

SURAT LALL MONDAL Axp orHers (Pramntirrs) o UMAR HAJI
AND OTHERS (DEFENDANTS.)®

Limitation—Suil for damages for misappropriaiion of erops —~det XV of 1877,

’ Schedule IT; Articles 36, 39, 48, 48, and 108,

In o enit for damages for misapproprintion of paddy grown on plaintiffe’
land, on the allegation thal the defendants had wrongfully and foreibly
reaped and misappropristed the crops, defendants pleaded limitation of
two years ander Article 36 of Sehedule II of the Limilation Acet (XV of 1877),

Held by Norrrs and Grose, JJ. (RAmeiny, J., dissenting) that the suit.

was not barred by limitation under Article 36.

ITeld by Nore1s, d, (without expressing any opinion on the applicability.
or otherwise of Acrticles 39, 40 and 109) that all the conditions existed in this
case to bring it within Avticle 48 of Schedule IT of the Limitation Act.

© Esgoo Bhayaji ~v. The Steamship * Savitri " (1) referred to.
Held by Guose, J—TRegarding the suit as one for compensution for tha
wrongful act on the part of the defendanta in cutting the crops on the plain-
tiffs ground, Article-30 would pave o portion of the plaintiffs’ elain from

heing barred by limitation, If, however, it is regarded sitaply as o suit for-
damages for carrying away and misapproprigting the crops the case would:

fall under Article 49.

Pandah Gasi v. Jennuddi (2) dissented from ; Puddolochan Pardan v..

Buidyanath Maéty. (3) followed,

Helil by Rampint, J.—Nona of the Articles 39, 49 and 109 applied to this
cage, and the suit was barred by the provision of Article 36.

Tae plaint in this suit deseribed it as a ¢ sait for damages for
misappropriation of paddy,” and alleged that the defondants had:
wrongfully and foreibly reaped and misappropriated paddy
grown on plaintiffs’ land from the 17th Aughran 1295 (1st
December 1888) to.the month of Magh of the same year (18th
Janwary to 10th Febroary 1889). The velief prayed for was
¢ damages. for misappropriation of paddy together with costs.

# Appeal from. Appellate Dacrae No. 2265, of 1893, against the decrce of
J. Whitmore, Bsq., District Judge of Beerbhoom, dated the 24th of August
1893, revorsing the decree of Baboo. Jade Nath Gossain, Additional Munsif
of Rumporehant, dated the 81st of Deceruber 1892,

(1) I. L. B., 11 Bom, 138. (2) 1. L. R, 4 Cule., 665.
(3) Rulo 581 of 1894, decided 22nd August 1894,
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The suit was instituted on the 30th Novemkber 1891, morve
than {wo years but less than three from the date of the cause of
uction as given in the plaint, The defendants, among other
grounds of defence, pleaded limitation. The pleadings and
decision in the Courts below suficiently appear from the judg-
ment of Mz, Justice Norris.

The lower Appellate Court dismissed the suit on the ground of
limitation, and the plaintiffs preferred a second appeal to the
High Court.

The case was first heard by GHOSE and Rawmrrwy, JJ,, whe
differed in opinion, and it was thereupon referred to Nommis, &,
mnder section 575 of the Civil Procedure Code.

Babu Karuna Sindhv Hukerjee for the appellants.

Babu Sarada Charan Mitra and Babu Chandra Sehhar
Blukerjes for tho respondents.

Babu Karuna Sindhu Mukerjee—The limitation prescribod
for a case like this is three years. Iither Avticle 89 or Avticle 4%
or Article 108 would apply. Aurticle 36 therefore is inapplicable. The
plaint alleged that the paddy was “ reaped and misappropriated ;
and the issue whether it was “foreibly out™ as well as the
expression “ cut and carried ” in the Judge’s judgment point to
the application of Article 89. [Norris, J.—But the plaint does not
allege any damago in trespass.] The case of Pandak Gazi v.
Jennuddi (1) is an authority on a different point. [Noreus, Jo—
That cuse does not seem to throw much light on the present ques-~
tion, and the ease of Essoo Bhaywiv. The Steamship « Savitri” (),
takes a different view]. The nnreported decision in Puddolochan
Pardan v, Baidyanath Maity (3) is in point. The case of
Narasimma v. Ragupathy (4) is also an authority for the appli-
cation of Article 39. So also the caseof Shurnomoyes v. Pattarri
Sirkar (5). [Nornis, J.—But that is not your case in the plaint].
In the view that the suit is for compensation for wrongfully
taking specific moveable property Article 49 would apply, In a

(L L.R., 4 Cale, 665, {2) . L. R,, 11 Bom., 133,
(3) Rule No. 381 of 1894 decided, 22nd August 1894, i
(9 L. L. R., 6 Mad,, 176, (6) I L. R., 4 Calc., 625,
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similar case Pasganha v. Madras Deposii and Benefit Society (1) it 1895
was held that Article 49, and not Article 36, would apply. In another SonaT Tats
view of the case Article 109 may apply. The case of ssoo Monpan
Bhayaji vo The Steamship Bavitri (2) was an action of tort UM,mv'qu_
and distinguishable from the present case.

Babu Sarada Charan Mitra for the respondents.—The relief
prayed for in the plaint was on the ground of misappropriation
and not on the ground of trespass. The case of Narasimma v.
Ragupathy (8), which relates to trespass on immoveable property,
gannot apply. As to the application of Art. 49, the case of
Essco Bhayaji v. The Steamship * Suvitri” (2) is a complote
answer. That arlicle applies Lo the case of moveable property and
not property which was immoveable in its inception, but became
moveable by an act of tho defendants, Two years’ limitation is
the general rule, and thera are certain exceptions specially provided
for. The case of Pandah Gaziv. Jennuddi (4) is direct authority
for the application of Article 86. The case cited from the 1Ith
Volume of the Madras series is not against me.

Babu Karune Sindlu Mulerjee was heard in reply.

The following judgments were delivered by the High Court
(Norais, Grose and Ramping, JJ.) i—

Norris, J.—This appeal from appellate decree was heard by
Ghose and Rampini, JJ., and those learned Judges having
differed in opinion on a point of law the appeal has, under the
provisions of section 575 of the Code of Civil Procedure, reud
with section 587, been referred to me by order of the Chief
Justice.

.The suit was for damages “ for misappropriation of paddy,”
and the material portion of the plaint, which was filed on 30th
November, 1891, was as follows :—

41, The plaintiff owns several lak/iraj and mal Jands in villages
Bhagobutipur and Bhowanipur, within the jurisdiction of this
Cowrt. He holds possession thereof by cultivating the same and
enjoying the crops thereof.

(1) L L. R., 11 Mad,, 333, (@ L L. R, 1l Bom., 183,
®) L L. R, 6 Mad,, 176, 4) T. L. K., 4 Calc., 665.
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“2, The defendants wrongfully and forc;lgly reaped and
misappropriated the paddy grown in the year 1295 on 64 bighas
2 cottas of Jand, as per schednle, out of the said lands from the
17th Anghran up to the month of Magh that year. The plaintiff,
therefore, brings this suit, and prays thata decres may he
passed in his favour against the dofendants for damages, as per
wceomnt given helow, for misappropriation of paddy together
with costs,

“The canse of action in this suit has gradually acerued from
the 17th Aughran 1895.”

The 17th Aunghran 1295 corresponds to the 1st Decembor
1888.

The account referred to stated the damages the plaintiff had
sustained at Rg 979,

Tho dofendants pleaded limitation, demied that the plaintiff
had raised any orops as alleged, and denied that they have out or
misappropriated any paddy grown on his land,

Upon these pleadings the Munsif framed the following
issues, vig :—

* Whether the claim is barred by limitation? Whether the
plaintiff raised these crops ? Whether the defendants forcibly cut
gnd took away the crops ? Whether the, plaintiff is entitled to,
damages ? If so, what i3 the measure of damages” 7

The Munsif makes no reference to the arguments, if any
were urged, on the question of limitation ; all that he says on
this point is, I do not see how the claim is barred by limitation;
ho found it “satisfactorily proved that the land belongs to the
plaintiff and ho raised the disputed crops.”

Upon, the third issue the Munsif’s judgment is as follaws ;

¢ I bulieve from the evidemce adduged on belialf of the plaintiff that the
defendnnts Nos, 2 to 8 cut and took away dhanr with Jabourers,

«There is good and reliable evidonce an behalf of the plaintiff fo show
that the defendants Nos. 2108 cut and took away the dhun, i.e., they did
not cut it with theiy own hands, but helped in it and ave liable. Thers is good
and reliable evidenco to shew that the contending defendanis were the
actnal wrong-dosrs. Some of the contending defendants ulso taok soma
dhan ; they had one common object ; they made regular loos.”

The Munsif assessed the damagos at Rs. 712, and gave the
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plaintiff a decr_ege for that amount against the defendants Nos. 1805

#to 8, SuraT LABL
The defendants appealed, and the District Judge has voversed Mompar
the Munsif’s decision on the question of limitation, and, without UMAR'U.H:AH‘
going into the merits, hus dismissed the plaintiff’s suit with costs.
The District Judge’s judgment is as follows :—

«The first ground which is argued is that of limitation, and,in my opinion,
the case must be decided upon that ground.

“he suit is for tho valne of orops out and carvied.

«The case of Pandah Gagi v. Jennuddi (1) lays down that under Act IX
of 1871, the Article applicable to this class of cnses was not Article 26
{eorresponding with Article 40 of the present law), but Article 40 (correspoul-
ing with Artiocls 86 of tho present law). If thiais so, then the present suit,
which was fileld on the 30th November 1891, is clearly barred, for the acts
complained of are sail fo have taken place from the 17th Aughran to the
wonths of Pous and Magh 1295, and the last day of Magh 1205 corresponds
with 10th Februavy 1883.  Tho period limited by Asticle 36 is two years,
and the latost date for the cause of action is abont nine and s half imonths
in excoss of two yearg prior to the snit being fGled.

« Ttin suggested howsver that Acticle 80 will apply. If so, the period
Jimited is three years, But the only authority for this view is an unreported
remuk of Tield, J., quoted in the nole on Apticle 36 in Mitra's Taw of
Limitation, to the effect that carrying away of crops may be treated as malter
in aggravation of a trospass on immoveable property.

% Bat I think that an unveported remark by a single Judge in a cass, the
fucts of which are unknown, cannot outweigh the ruling above quoted, More-
over, the remark presupposes o suit for damagoes for trespass. The present
guit, however, is not so framed. Allthat the plaint says is that plaintiff's crop
has been cut and carried, that its value was so and so, anl that plaintilf asks
that he mey have a doeree for that amount with ensts and any other relief,

“ Aocordingly, I hold that this suit was barred by limitation, Article 36
limiting the period to two years. The appesal s doerced, and the suit is
dismissed with costs.”

The plaintiff appealod to this Cowd on the ground that the
lower Appellnte Court wasin error in holding that the suit was
barred by limitation. ‘ ‘

For the appellnnt it was argued that either Article 89 or
Article 49 or Article 108 of Sohedule II of the Limitation Act
(XV of 1877) applied. For the respondent it was contended thaf
Atrticle 36 applied.

(1) L. L. R,, 4 Cale,, 665,
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Tt was admitted that if Article 36 applied, the suit was barred,
- and that if either of Articles 39, 40 or 109 applied, it was mot

MoNpan  barred.
2. 1 '
Usxar Hast.  Article 86 vuns as follows: ¢ For compeusation for any

malfeasance, misfeasance, or nonfeasance independent of contraest
and not herain specially provided for, two years from the time
when the malfeasance, misfeasunce or nonfeasance takes place.”

The plaintiffs suit is clearly one “for compensation for a
malfensance or misfeasance independent of contract ;™ if theve-
fore thera igany other article in Schedule IT of thoe Limitation Aot
specifically applicable to the suit as framed, Article 86 will not
apply ; if there is not, the article will apply and the plaintiff’s suit
will be barred.

Any article that gives aperiod of limitation of three years will
avail the plaintiff. )

In the view I take of the case it is not necessary to express auy
opinion as to the applicability or otherwise of Articles 39, 49,
and 109.

I am of opinion that the suit falls under Article 48, which is as
follows: ¢ Tor specific moveable property lost, or acquired by
theft, or dishonest misappropriation or conversion, or for compen-
sation for wrongfully taking or detaining the same, three years
from the time when the person having the right to the possession
of the property first learns in whose possession it is.”

The meaning of the words *“specific moveable properby as
used in Article 49 (and they must bear the same meaning in Article
48) was considerad by Farran, J., in Fssoo Bhayajiv. The Steamship
« Squitri ® (1). The learned Judge says: “ The word ‘specific”
applied to property in one’s own possession is meaningless. In
addition to its medical, natural history and botanical meanings,
Webster’s Dictionary defines it as ‘tending to specify or muke
particular, definite, Hmited, precise.” All property in possession of an
owner is in this sense specifie, as well the corn inhis barn asthe

" horse in his stable. Lnwyers use the words ¢ specific property’ in 8
differcnt sense, vs., as equivalent to property of which you may
demand the delivery in specie. Thus a specilic legacy is . legacy

() L L. R, 11 Bom., 133.
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¢ which can only Le satisfied by the delivery of the identical subject.” 1885
The phrase is only apt when the thing to which you are entitled is Sunar DALL
in the possession of some third party. It is in this sense I think MO}LML
that the word specific is used in Article 49,7

Adopting this explanation Article 48 would then read thus:
« For proporty lost or acquirved by theft, dishonest misappropria-
gon or conversion of which the owner is entitled to demund the
return in specie from the person in whose possession it is, or for
compensation for wrongfully taking or detaining such property,
three years from the time when the person entitled to demand the
return of such property first learns in whose possession it is.”

UMAR Hix.

Upon the facts found by the Munsif I am of opimion that the
defendants acquired the dhan if not by thelt or dishonest inis-
appropriation, at least by conversion. Conversioniz a wrongful
interference with goods as by taking, using or destroying vhem
inconsistent with the owner’s right of possession. Tho
defendants clearly “ converted to their own use, or wrongfully
deprived the plaintiff of the use and possession of the plaintiffs’
goods,” that is to say certain dhan,

The plaintiff was entitled to demand the return of the dhan in
specie from the defendants, who converled it to their own use, and
is entitled to damages for such conversion.

The words * wrongful taking” embrace “u taking by theft,
dishonest misappropriation or conversion.” The plaintiff could
not have learnedin whose possession his crops were uatil they
were cut and carried away ; the earliest cutting and carrying away
was on 1st December 1888, and the suit was instituted on 30th

' Novembar 1891,

All the conditions, therefore, seem to me to exist to bring the
cago within Article 48,

I should add that, though crops standing on the land are im-
moveable property, when sovered from the land they are moveable
property.

The appeal must be allowed, the judgment of the District
Judge set aside, and the case remanded for trial on the merits.

Gosts of both hearings in this Court will abide the result,

Grosg, J.—This was a suit to vecover compensation for
wrongfully reaping and misappropriating cortain paddy grown
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upon the plaintiffy’ land. The suit was brought within three
years, but beyond two years, of the wronglul act on the part of
defendants complained of. Two issues were raised between the.
parties, as set out in the judgment of the Munsif: Firss,
“whether the claim was barred by limitation ; second, whether
the plaintiff raised these erops; whether the defendants foreibly
cnb and took away the crops ; whether the plaintiff was entitled.
to damages, and, if so, whab was the meagure of damages.”

The Munsif hold, upon the evidence in the cause, that the
land on which the crops were grown belonged to the plaintiff ;
that Lie raised the crops, thab the defendants cut and tock away
the same, and that the claim was not barred by the law of
limitation.

On appeal by the defendants, the Distiriet Judge was of opinion
that the suit was barred by the limitation provided in Article 36
of the Second Schedule of the Limitation Act (XV of 1877) ; and.
in support of his view, he referred to the case of Pandal Gazi v..
Jernuddes (1),

On second uppenl, it has been contended before us on hehalf
of the plaintiff that the case fallsunder Articles 39 and 49 of the
Limitation Act,

Atrtiole 36 runs asfollows: “For compensation for any mal-
feasance, misfeasance or nonfeasance independont of contract
and not hersin specially provided for, two years when the mal«
feasance, misfeasance or nonfeasance takes place ;7 so thab if
there isany other article in the Limitation Act specially provid-
ing for a case like the ome we have before us, the limitatien
applicable would be that which is prescribed by that Article and.
not Article 36.

Article 89 provides : « For compensation for trespass upon
immoveablo property three years, the date of the trespnss.”

Acrticle 48 runs thus : ¢ For specific moveable property, lost or
acquired by theft, or dishonest misappropriation or conversion,
or for compensation for wrongfully taking or delaining the
same, three years, when the person having the vight to the pos=
session of the property first learns in whose possession it is.”

(1) L. L. R,, 4 Cale,, 665,
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Article 40 Js as {ollows: “ For other specific mioveabls 1895
property or for compensation for wrongfully taking or injuring or Syrar Lavt,
wrongfully detaining the same, three years when the property is M"*:)DAL
wrongfully taken or injured or when the detainer’s possession Unmar Hadt
becomes unlawful.”

Standing erops have repeatedly been held to be immoveabls

property and not moveable property, and, therefore, there can he
no doubt that, so long as the crops which the defendants cut were
on the ground, thoy should be regarded as immoveable property,
But it seems to me that so soon as they were cut, thoy hecams
moveable property ; and the question is whether, when the
defendants eavried them away, they were such “specific moveable
property ” within the meaning of Article 49 of the Limitation
Act, in respect to which the plaintiff is entitled to come inte
Court within threc years from the time whon the said property
was wrongfully cut and taken away.

If the crops, after they were cut, were loft on the ground and
not taken away, I should think that the plaintiff would be entitled
to claim compongation as for trespass upon immoveablo property
within the meaning of Article 89, and the period of limitation
would be three years from the date of the trespass. Ia the present
case, however, what the defendants did was something in aggra~
vation of the trespass, that is to say, they carried away the crops
and appropriated them to their own use.

It has been said that Article 49 of the Limitation Act refers to
property whieh in its inception is moveabla property, but does
not assume that character by any act on the part of the defendant.
I am unable to accept this view as correct. It seems to e that
when the crops after they were cut took tha character of move-
able property, there is no reason why the plaintiff should nol be
entitled to regard the said erops as moveable property within the
meaning of the said Article.

The net of carrying away the crops is an act distinet and
separate from the cutting thereof ; andin this view, the wrongful
aet on -the part of the delendants in misappropriating the crops
would, T think, bring the ease within Article 49,

The plaintiff, in this case, does not claim in specific words
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any compensation for trespass within the meaning of Article 89,
but it seoms to mo thab the issmes that were framed by the
Munsif sufficiently raise this point. LF, therefore, the plaintiff is
entitled to regard this suit as a suit for compensation for the
wrongful act on the part of the defendant in cutting the crops
on his ground, Article 39 would save a portion of his elaim (what-
ever that portion may be) [rom being barred by limitation, If,
Lowever, this be not regarded as a suit for trespass, but simply a
suit for damages on account of the wrongful carrying awny and
misappropriating the crops in question, the case in my opinion
would fall under Article 49. '

A law of limitation, which curtails the right of the subject,
should be construed liberally and not strictly ; and pulting a
liberal construction upon Articles 39 and 49 I should think that
the case is not barred by limitation.

As to the precedent referred to in the judgment of the
learned Distriet Judge, ib would appear that the cause of action
to the plaintiff in that case arose when the old Limitation Act
(IX of 1871) was in force ; bub the suit itself was instituted after
the new Limitation Act (XV of 1877) had come into operation.
The main question that was raised in the case was whether the
suit foll under Article 28 or Article 40 of Act IX of 1371, The
Bmall Cause Court, however, referred two questions for the eon-
sideration of the High Court—/irst, ¢ whether standing crops arenot
maveahla property under Acts X and XV of 1877; and, second-
Iy, whether Article 43 of the present law of limitation (XV of
1877) rovives and saves the plaintiffs’ right of action from the
operation of limitation,” 1t was held by a Divisional Bench of
this Court that Article 40 (Act IX of 1871) which provided two
years’ limitation was applicable and not Article 26, which prescriEed
one year’s limitation ; and it was further held that standing erops
were 10t inoveahle but immoveable property., - With reference to
the second question that was referred by the Small Cause Court
Judge, this Court held that that question did not arise. 'The
learned Judges, however, went on to say that the Court below
ought to have decided the question of limitation with reference to
Act XV of 1877, and that under Article 36 of that 'Act the suit
was not barred.
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It will be Jound upon an examination of the old and the new 1895
Timitation Acts, that there was no such Article in the old Act Sypar Lann
corresponding to Article 49 of the new Limitation Act, and that MO‘:D*‘L
Article 40 of the old Limitation Act was more comprebensive in Usar HasL
its operation than the corresponding Article 36 of the new
Limitation Act ; for, in this latter Act, we do not find the general
words “ any wrong ™' which are to be found in the old Act.

Tf we confine ourselves to the questions that were submitted
by the Small Cause Court in the case of Pandah Gazi (1) and
the answers that were given by this Court, I do not think that
that caseshould he regarded as any binding authority so far
as the question raised in this ease is concerned,and I would
prefer to follow the unreported decision of this Court in Puddo-
fochan Pardon v. Baidyanath Maity (2) decided on the 22nd
August 1894,

For these reasons I wonld roverse the decision of the Court
below and remand the case for retrial,

T have however the misfortune to differ in this case from
my learned colleaguo, and the case will, therefore, be referred
to o third Judge.

Rasrar, J.—The plaintiff brings this snit to recover damages
for paddy wrongfully and forcibly reaped and misappropriated
by the defendant.

The District Judge has held that the suibt is barred under
Article 86, S8chedule IT of the Limitation Act. The plaintiff now
appeals and-contends that the suit is not barred, inasmuch as the
Article of the Limitation Aect applicable iz not Article 36, but
either Article 39 or Article 49, according to both of which Articles
the period of limitation i8 not two, but three years, I am of
opinion that neither of these Articles will apply.

Article 89 cannot apply, because the plaintiff does not sue for
esompensation for trespass on immoveabls property. He does not
even allege thatany such trespass took place.

Article 49 cannot apply, because this is not a suit fer wrong-
fully taking or injuring movenble property. Standing crops,
which are what the defendant is said to have reaped and mis-

(1) L, R, 4 Culc., 665, {2) Rule No, 381 of 1894, unreported.
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appropriated, are not moveable but immoveable . propeity. See
the Greneral Clauses Act, I of 1868 and Gopal Chandra Biswas v.
Ramjan Sirdar (1), Tofail Akmud v. Banee Madhab Mookerjes (2),
Pandah Gaziv. Fennuddi (8), Maddaya . Yenkata (1), Cheda Lal
v Mul Qhand (5).

The learned pleadér for the appellant in this case relies on
the case of Shurnomoyee v. Pattarre Sivkar (6), and on the un-
reported case of Puddolochan Pardan v. Baidyanath;Maiti (7),
decided by this Court on the 22nd August last. The factsof the
formey of these cases are quife different from those of the
prosent case.  In that case the defendant had been pus in posses-
sion of certain land in execution of a deeree, and whild so
in possesslon he had reaped and appropriated the crop of jthe
land. Afterwards, the decree in execution of which hs had
been put in possossion was sct aside, and he was sued for
the value of the orop he had appropriated. Hence the suib
was held to be one for the profits of immoveable property belong-
ing to the plaintiff wrongfully received by the defendant, and so
it was held that the article applicable was Article 109 of Act IX of
1871, But the defendant in the present case was never pub in
possession of the land on which the paddy he reaped and mis-
appropriated grew ; so Article 109 of the present Limitation Aat
cannot possibly apply.

In the unteported eass above referred to (Rule 381 of 1894) it
was held that a suit like this comes either under Article 89 of
Article 49 of the Limitation Act, inasmuch as the tort eomplain-
od of by the plaintiff was an act of trespass, and cutting of thoe
crops might be regarded as an aggravation of it, in which case
Article 89 would apply,and because crops when ent may be regard-
ed as moveable property, in which case Article 49 would apply:
But in the first place, the plaintiff, as already pointed out, has not
shaped his case as the plaintiff in Rule 381 of 1894 did. ‘

The present plaintiff has complained of no ach of trespass, nor

()5 B.L.B.194 ; 13 W.R, 275,  (2) 24 W. B., 304,

(8) I. L. B., 4 Cale., 665. (4) I L, R., 11 Mad., 198.

(5) L L. B, 14 AlL, 30. (6) L. I. R., 4 Cule., 625,
(7) Rule No. 381 of 1894, decided 22nd August 1894,
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has he alleged that any trespass took place. He complains mere- 1895
ly of the wwngf{ﬂ eonversion of his paddy. In the seccond place, mL
the plaintiff did not shape his ease as one for damages for the MONUAL
misappropriation of moveable property. Both in paras, 2 and 2 UMAR Ham
of his plaint he complains of the defendant having reaped the paddy.
Moreaver, I am of opinion that Article 49 must be meant to apply
to cases of damages to property which is from the beginning of
a moveable nalure, and not to immoveable property which by the
wrongful act of the defendant becomes movenble. I think the case
of Pandah Gazi v. Jennuddi {1)is directly in point, and fol-
lowing that case, Iwould affirm the decision of the lsarned District
Judge and dismiss the appeal. I would add that the case of
Eyishna Prosad Nag v. Maizuddin Biswas (2) has also been
cited before us. DBut it does not appear to me in point., The
question decided in that case was one of jurisdiction of the Small
Canse Qourt and not one of limitation,
Appeal allowed and case remanded,

8. C. @,
ORIGINAL CIVIL.
Before Mr. Justice Iill. ‘
ROMANATH BURAL ». GUGGODONANDAN SEN AxD oTHERS.* 1895

R , July 11
Practice—Tssue of summons—=Summaons transmitted to local Qowrt for service 4

" Trapsmitting Court to consider sufficiency or non-sufficiency of service of
summons—Civil Procedure Code (Act XIV of 1882), section 85.

‘When a sumymons iz issaed by one Court to persons resident outside its
jurisdiction, and ia sent ta another Court for service to be effectad, it is for tho
Court, from whioh the summons originally issued to detormine whether the
gorvics of summons by the Court to which it has been sent for service is
sufficient or not.

Nugur Mohomed v. Kazbai (3) distinguished.

Tge plaintiffs entered into various transsctions with the
defendants’ frm, and on an adjustment of accounts the
sum of Bs. 8,339 was found to be due from the defendants o the

# Suit No., 179 of 1895,

(1) I L. R, 4 Calc., 665. (2) 1, L. R, 17 Cale., TO7.
(3) I L. R, 10 Bom, 202. 58




