
Before Mr. Justice Noivis, Alr.  ̂Jastiee Ghose and Mi'. Justice Ram2>ini.

SURAT LA LL MONDAL, a n d  o t h e r s  (P iA iN T iP F s) v . OM AB E A J f 1S05 ^
AND OTHEES (DfilfENDANTS.) ’̂

ZJmitatiolZ—Suit f o r  dm nges fo r  misapi»-opriation, o f  oropd —A ct X V  o f  IS 77,
Schedule I I ;  Articles 38, 39, is , 4S, and 109.

In a suit for damages for mianppropi’iatiQii o f piuUly grown on plaintiSla’ 
laud, on the allegatioa tliiil, th& dsCenfliuits had wrongCully and Jioroilily 
reaped and misappropriated the crops, deComlanfca ploiidud liinitiition nE 
two jears andsr Arliola 36 ofScboduIe II o f  tlio LimiLaliQU Act (X V  o i  1877), 

by NoEttis and Ghose, JJ. (Eampmi, J., disaentitig) that tUa suit, 
was not barred by limitiition under. Avticla 36.

Held by Nomiis, J. (without expressiug any opinion on tha applicability, 
sr otherwise oE Articles 39, 49 and 109) tluU all the coiiditiona cxisliad in tliia 
case to bring it within Ai'tiola 48 o£ Schedule II o f tha Liiiiitation Act.

' Ssmo Bhayaji v. The StmmslUp “  Savilri ” (1 ) referred to.
Jleld by G h o s e , J.— Eegarding the suit as one fo r  compensation for  tlra 

wrongful act on the pfirt o f  the defendanta in cutting the crops on the phiin- 
tjSs’ ground, Article 39 would B»ve a portion ol: the plaintiffs’ ohiiin froin 
being barred by limitation. If, however, it ia regarded simply as a suit for 
damages for carrying away and miaappropriiiting the crops the case would- 
fall under Article 49.

Fandah Gasi V. Jennuddi (2 ).dissented from  ; Puddolockan F ardanv,.
Baidymatk ilaily, (3).i5o!lowod.

Hekl by Rampini, J.— Nona o f  the Artieloa 39, 49 and 109 appliad to this 
case, and the suit was barred by the provision of Article 36.

The plaint in thia suit doisoribed it as (I “  suit for damages foi* 
raisiippropi’iatiou of paddy,”  and; alleged that the' defeudanis hndi 
wrongfully and forcibly reaped and misappropriated paddy 
grown on plaintiffs’ laad from tha 17th Aughran 1295 (Ist 
December 1888) to.the moath of Magh of the samo' year (13tk,
JaQimry to IQhh Eebrnary 1889). Tlie relief prayed for waa

damages, for misappropriation of paddy togetlier with costs. ”

® Appeal from. Appellate Decree No. 83fi,5. o f 1893, against the decroo o f '
J. 'Whitmore, Eaq,., District Judge oF Beerbhoom, dated the 24th o f  August 
1'893, roveraing tho decree o f Ba,boo. Jado Nath Gosaain, Additional Munaif 
o£ llaiiiporahaut, ditsd the .Slst o f Peoetaber 1892,

(1) I. i .  B., 11 Bom., 13D. (2 ) I . L . E., 4-Calc,, 6B6.
(3 ) Hula 881 o f  1894, decided 22ad August 1894.
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1895 Tlie suit was instituted on the SOtli M'ovemJ'ei* 1891, moru
Sdeut yS'i'-’® three from the date of the cause of

Mondal motion as given in the plaint. The defeudants, among other 
Fmar̂ ’haji. gi’otinda of defence, pleaded limitation. The pleadings and 

decision in the Oourtg below snfficiently appear from the judg
ment o f Mr. Justice Norris.

The lower Appellate Court dismissed the suit on the ground of 
limitation, and the plaintifis preferred a second appeal to the 
High Court.

Tho caso was first heard by G h o s e  and Eampini, JJ., -whot 
differed in opinion, and it was thereupon referred to Noeris, J., 
under section 575 of the Oivil Procedure Code.

Babu Kavuna Sindhu Mufcerjee for the appellants,
Babu Sarada Okaran Mitra and Babu Ghandm SeJekar 

Mukerjee for tho respondents.
Babn Karuna Sindhu Miikmjee.— The limitation presoriboiJ 

for a case like this is three years. Either Article 39 or Article 49 
or Artiolcs 109 would apply. Article 35 therefore is Inapplicable. Tho 
plaint alleged that the paddy was “  reaped and misappropriated ”  
and the issue -whether it was “ forcibly out ”  as well as the 
expression “  cut and carried ”  in the Judge’s judgment point to 
the application of Article 89. [Nobhis, J.— But the plaint does not 
allege any damage in trespass.] The caso of Pandah Oazi v. 
Jeiuiuddi (1) is an authority on a different point. [NoRKia, J.— ̂
That CUS0 does not seem to throw much light on the present ques
tion, and the case of Essoo Bhayaji v. The Steamship “  Savitvi" (2), 
takes a different yiew ]. The nnveported decision in PuAdoloohan 
Favdan v. Baidijanath Maity (3) is in point. The case of 
Narasimma v. Ragupathy (4) is also an authority for the appli
cation of Article 39. So also the case of, 8hurnomoyee v. Pattarri 
Sirkar (5). [Nobbis, J.— But that is not your case in the plaint}. 
In the viow that tho suit is for compensation for wrongfully 
taking specific moveable property Article 49 would apply, la  a

(1) I. L. R., 4 Calc., 6C5. (2) I. L. R „  11 Bom., t33,
(3) Rule No. 381 o f  1894 deoided, 22nd August 1894.

(4) 1. L. K., 0 Mad,, 17(i. (5) I. L. B., i  Oalc., 625,
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similar ease Passanha v. Madras Deposit and Benefit Society (I) it 1895 
was held that Article 49, and not A rticle 3S, would apply. In another 
view of the case Avtiolo 109 may apply. The case of Essoo Mondal 
Bhayaji The Steamship “■ Samtri”  (2) was an action o f tort Umab*'1iaji. 
and distinguishable from the prssenfc ca.se.

Babn Barada CJiamn Mitm for tho respondents.'—The relief 
prayed for in the plaint was on the ground o f missappropriation 
and not on the ground of trespa.ss. Tlie ease of Namsimma v.
Ragupathy (3), whioli relates to trespass on immoveable property, 
uannot apply. As to the application of Art. 49, the case of 
Essoo Bhayaji v. The Steamship “  Saviiri ”  (2) is a complete 
answer. That article applies to tlie case of moveable property and' 
not property which was immorealile in its inception, but became 
moveable by an act of the defendants. Two yeavs’ Jimitation is 
the general rule, and there are certain exceptions specially provided 
for. The case o f Pandah Gax'i v. Jenmtidi (4) is direct authority 
f o r  the application o f Article 36. The case cited from the 11th 
Yolnme of the Madras series- is not against me.

Babu Karuna Sind.hu Muherjee was heard in reply.
The following j adgments were delivered by the High Conrt 

(Nokbis, Ghose and RiMriNi, JJ.) :—
Norius, «T.— This appeal from appelhite deerce was heard by 

Ghoae and Bampini, JJ., and those learned Judges having- 
differed in opinion on a point of law the appeal liaa, binder the 
provisions of section 575 o f the Code o f Civil Procedure, rend 
with section 587, been referred to me by order o f the Chief 
Justice.

The suit was for damages “  for misappropriation of paddy,”  
and the material portion of the plaint, which was filed on 30tli 
November, 1891, was as follows :—

“ 1. The plaintiff owns several taJcMraj and mat lands in villages 
BhagobutipHr and Ehowanipur, witJiin the jurisdiction of this 
Com-t, He holds possession thereof by onltivating the same and 
enjoying the crops thereof.

(1) I. li. E., 11 Mad,, 33a. (2̂ ) I. R., H Bom., ISS.
(8) I. L. B-, 6 Mad., ITS. (4) I. L. E., 4 Oalc,, SS5.
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1895 “ 2. TI10 Jefeiidants %vi'ongfiilly and forcibly reaped and
S n T w T a i l '  1̂*® paddy grown in tlio year 1295 on 64 bifjhas

M o n d a i. 2 cottas of land, >ts per soliednle, out of the said lands from tlio 
Usivk '̂haji. Anghrap up to the montli of Magh tliiit yoiir. Tha pkintiij, 

tliei’ofore, brings tliia suit> and prays that a deoree niay be 
passed in bis favour against tbe defendants for damages, as per 
aoeoimt given belo-syj for misappropriation of paddy togother 
’vith posti?.

“ Tbe cause of action 11,), this snit h,as gradually aconied from 
ibe 17tb Augbran 1*95.”

Xbe 17tb, Augbran 1295 corresponds tjo tb,e 1st December
1888.

The account referred to stated tbo damages the plaintiff had 
sustained at Rs 970.

'J'ho defendants pleaded limitation, denied that tbo plaintiff 
had rnisod any orojis as alleged, and denied tluit they liavo out or 
inisappropriated any paddy grown on bis land.

Upon tliesB pleadings tbe MuBsif framed tho foUowiag 
issues, VIS :—•

“  Wbotber the claim is barred by limitation ? Whether tbo. 
plaintiff’ raised these crops ? Whether the defendants foi-cibly cut 
pid took away tbe crops ?' Wb,etber tbe, plaintiff is Bntifcled to, 
damages ? I f  so, wbat is l ie  measure of damages ”  ?■

The Munsif m,akes na referon,ce to, the arguments, if  any 
were m-gad, on tbe question of liiAitation ; all that be says on, 
this point is, “'I  do no.t goeb,ow tbo olaini is barred by limitation” ; 
ho found it “ satisfactorily proved that tbe land belongs to the 
plaintiff and be raised tbe disputed crops.”

Upon, tbo third issue the Munsif’s judgment is d,s follows;
“ I lialieve from the evidcĵ oe svclduiped o,n bolnilf of Llio plaixiliJI Unit tlie 

defenclimta N ob. 2  to 8 out nnd took away dhaii with labourers,
“ Tliere is good and rBliabla svidonce on behalE of the pliiiiitiil ,to show 

that tho defendants Nos. 2 to,8 cut and too,tf away the dJum, i.e., they did 
iiot cut it with thaiv own hands, hut lielped in it and are liable. There is g(?o(i 
»nd reliable evidcaoo to shew that the ooutending defendants were the 
autiial -wi'ong-doera. Soma of the contending defendants also took sama 
ilhaii; they had one common o,bject; they made ragulav loot."

Tbe Munsif assessed tbe damages at Rs, 712, and gave the
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plaintifi a d e c id e  for that amoimt ngaiiist the defendantss Nos. 1895

3 to 8 , Sduat L ael
The defendants appealed, and the Dislriot Judge lias roTersed Momdal 

{he Jltinsifs decision on the question of limitation, and, without Umae ilAjr, 
going into the merits, hiis dismissed the plaintiif’ a suit with, costs.

The District Judge’s judgment la as follows ;—
“ 'Tho flrat g'l-auiKl n'iiioh is argued in that o f  limitation, and,in my opltiion, 

tlie ease must be deeided upon ground.
“ Tlie suit is for  tho value o f  orops out anti Oiirried.
“ Tlie case of: PandaTi Gasi v. Jenniuldi (1) laj's down that undsr Act I S  

oE 1871, tl>a Ai’ticle applicftble to tliia claas oi: cagea was no,t Article 2G 
(oorrraponiUag with Article 40 oi: the present law), but A,vticle 40 (cori'espoii.iV 
ing with Artiole 3& o f tho present law). I f  tliia is bo-, tlien the preaent suit, 
which wns fileil on tlio 30th NovoiiibBr 1891, is clearly barred, for the acta 
(lomplaineil o f are saiil to have taken plaoa from the 17th Atigliran to the 
uioiiUis o f Ptma an<l Magli 1295, tttid flie last day oE Magh 1205 con-esponila 
\yith 10th February 1889. Tho perio.d liiniteil by Afticla 36 is (wo yeare, 
and tho latuat date for the cause o f  action is about nine and a lialf months 
in excess o f two years prior to tho suit being filed.

“  I t  is suggegtod however that Article 39 will iippiy. I f  bo, the period 
lim ited is fhrco years. But the only authority for this view ia an unreported 
remark o,£ Field, J., quoted in the nola on A^rtiole 36 in Mitra’s Law o f  
Limitation, to the effect tliat carrying away of crops may bo treated as matter 
in aggravation o f  a trespass OQ immoveable proporty.

'■ But I  think that an unreported remark by a single Judge in a case, the 
facts o£ Avhioh are unkno.wn, cannot outweigh the ruling above quoted. More
over, the remark prempposos a suit fo r  damages fo r  tresjiaas. 'I’lie present 
Guit, however, is not so framed. All that the plaint says ia that plaintilli'a crop 
lias been out and carried, th it it.'i value Wiia so and so, anl that plaintill asks 
that he may Imve a docree for that amount with costs and any other relief.

“  Aocordingly, I  hold that thia suit was barred by limitation, Artiole 36 
limiting tho pei'iod to two years. The appeal is doereod, and tho suit is 
diauiiased with costa,”

The pLi,iatifE appealed to this Coiii't on tho ground that the 
lower Appellate Oourt was in error in holding that the suit was 
barred hy limitation.

For the appellant it -was argued that either Article 39 or 
Artiole 49 or Artiole 109 o f Sohednla 1,1 of the Limitatlou Act 
(S.V of lb77) applied. For the respoadont it was contended that 
Article 36 applied.

(1) r. L, B,, 4 Calc,, 666.
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1895 It was aJinitted that if Article 36 applied, tlie^juit was barred,
SuiTatT all “ I'i either of Articles 39, 49 or 109 applied, it waia not 

Mondaij barred.
Article 36 rim,? as follows i “  For compensation, for any 

malfeasance, misfeasance, or nonfea.sanco independent of eoiitraoi 
and not herein speoially provided for, two years from the tima 
when the malfoasaiioe, uiisfeasuuce or nonfeasanoe takes place.”

The plaintifFs suit is clearly one “ for compensation for a 
malfeasance or misfeasance independent of contract; "  if there
fore there is any other article in Schedule IT of the Limitation Act 
specifically applicable to the suit as framed, Article 86 will not 
ap])ly ; if  there is not, the article will apply and the plaintiff’s suit 
will be barred.

Any article that gives a period of limitation of three years will 
avail the plaintiff.

In the view I talce of the case it is not necessary to express any 
opinion as to the applicability or otherwi.sc of Articles 39, 49, 
and 109.

I  am of opinion that the suit falls under Artiolo 48, which is as 
follows : “  For specific moveable property lost, or acquired by
theft, or dishonest misappropriation or conversion, or for compen
sation for wrongfully taking or detaining the same, three years 
from the time when the person having the right to the possession 
of the property first learns in whose xaossession it is,”

The meaning of the words “  specific moveable property as 
used in Article 49 (and they must bear the same meaning in Articfe 
48) wasoonsidfircd by Farran, J., in Kssoo B/iaj/qjlr. The Steamship 
“  Savitri ”  (1). The learned J udgo says : “  The word ‘ speclfio ’ 
applied to property in one’s own possession is meaningless. In 
addition to its medical, natural history and botanical meanings, 
Webster’s Dictionary defines it as ‘ tending to specify o e  mako 
particular, definite, limited, precise.’ A ll property in possession of an 
owner is in this sense speoifio, as well the corn in his barn as thp 
horso in his stable. Lawyers nse the words ‘ specific pi'&perty ’ in st 
difforontsense, m ., as equivalent to property of which yoh , may 
demand the delivery in specie. Thus a speoilio legacy is a legjMJy

(1) L L. E., 11 Bom., 133.
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< vvMch can only satisfied by the deliyery of the identical sn'bjeot.’ ] S95 
'fhephriise is only apt when the thing to which you are entitled is gnuAT L a,w >
in the possession of some third ijarty. It is in this sense 1 think Mondal
that the word speoifio is used in Article 49. ”  Umak Haw.

.Adopting this explanation Article 48 would then read thus ;
» For propoi’ty lost or acquired by theft, dishonest misappropria
tion or oonyersion o f which the owner is entitled to domitad the 
return in specie from the parson in whose possession it is, or for 
compensation for wrongfully taking or detaining such property, 
three years from the time when the person entitled to demand tho 
return of such property first learns in whose possession it is.”

Upon the facts foun d  b y  the M unsif I am  o f  opinion that the 
defendants acquired the dhan i f  not h y  theft or dishonest m is
appropriation, at least b y  conversion. Conversion is a w rongfu l 
interference w ith  goods as b y  taking, using or destroying ihoni 
inconsistent w ith  the ow ner’s right o f  possession. Tho 
defendants clearly  “  converted  to their ow n use, or w ron gfu lly  
deprived tho pla in tiff o f  the use and possession o f  the plaintiffs’ 
goods,”  that is to  say certain  Man.

The plaintiff was entitled to demand the return of tho dhan in 
specie from the defendants, who converted it to their own use, and 
is entitled to damages for such conversion.

The words “  wrongful taking ”  embrace “  a taking by theft, 
dishonest misappropriation or conversion. ”  The plaintiff coukl 
not have learned in whose possession his crops were until they 
were cut and carried away ; the earliest cutting and carrying away 
was on 1st December 1888, and the suit was instituted on 30th 
November 1891.

All the conditions, therefore, seem to me to exist to bring the 
caso within Article 48.

I  should add that, though ci’ops standing on the land are hn- 
moveable property, when so vorod from the land they are moveable 
property.

The appeal must be allowed, the judgment of the District 
Judge set aside, and tbs case remanded for trial on the merits.

Gosts of hoth hearings in this Court will abide the result.
Ghosb,, 3 .—This was a suit to recover compensation for 

wrongfully reaping and misappropriating ocrtain paddy grown
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1895 npoa tSje plaiiifcifi'ri’  land. The suit was brou g jit w ifcin  throe 
S d r^  Liri. J®'"**''-’ b e jo u J  two years, o f  the w ron gfu l act on the part of 

IiioNDAi, defeiidauts ooinpkiijed  of. Two issues wera^ raised between tlis- 
Uisw^'kvii *̂ 3 ®st out ia  tlio jtidgm ont o f  the M u n sif: I'trsir,

“  whether the cliw.m was barred by  lim itation ; second  ̂ whether 
the plaiatiff raised these crops ; whether the defendants fcvoibly 
cnfc £i.ud took  away the crops ; whether the phiintijS wus entitled- 
to damages, aad, i f  so, what was the measure o f  dam ages.”

The Munsif hold, upoa the evidence in the cause, that the 
laud on which the crops were grown belonged to the plaintiff 
that he raised the crops, that the defendants cut and took away 
the saniOj and that the claim was not Ijarred by the law of' 
limitation.

On appeal by the defendants, the District Judge -was of opinioit 
that the suit was barred by the limitation provided in Article 86 
of the Second Schedule of the Limitation Act (XV  of 1877) ; and., 
in support of his ricw, he referred to the oa,se Qf Pandah G.an y.. 
Jpr.nuddi (1),

On second appeal, it has bean contended before U3 on behalf 
o f the plaintiff that the case fallsnnder Articles 39 and 49 of th» 
Limitation Act,

Article 36 runs as follows: “ For compensation for any mnl-. 
feasance, misfeasance or nonfeasance independent of contract 
and not herein specially provided for, two. years when the nml- 
fcaaance, misfeasance or nonfeasance takes place so that if 
there ia any Qtiior article in the Limitation Act specially provid-. 
ing for a case like the one we have before us, the limitation 
applicable would be that which is prescribed by that Article and 
not Article 36.

Article 39 provides : “  For compensation for trespass upon 
im.noveablo property three years, the date of the trespass.”

Article 48 runs thus : “  For specific moveable property, lost or" 
acquired by theft, or dishonest misaj)propriation or conversion, 
ur for compensation for wrongfully taking or detaining the 
same, three years, when the person having the right to the posn 
session of the property first learns in whose possession it is.”

(1) I. L, E., 4  Galo., 665.
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Ai'tiole 49 as iollows : “  For otlior specific Moteabla 1895 
property or for com pensation for w rongfu lly tiiking or in juring or StinAT^li^r 
w rongfully dotaiuiug the same, tlifse yeai's 'vvben the property is Mondal 
itroiigfiilly takeil or in jured  or -when tlie detainer’s possession Uuae HajJ. 
becomes unlaw ful.”

Standing crops have repeatedly been held fo be immoTeaWs 
property and not moveable property, and, therefore, there can bs 
no doubt that, so long as tlis crops which the defendants out were 
on the ground, t.hcy shoald be regarded as immoveable property.
But it soems to me that so soon as they were cut, they becama 
moveable property ; and the question is whether, when the 
defendants carried them away, they were such “  specific moveable 
propertyw ithin  the meaning of Article 49 of the Limitation 
Act, in respect to which the plaintiff is entitled to oome into 
Oaurt within threo years from the time when the said property 
was wrongful]/ o«t and taken away.

If  the crops, after they were cut, were left on the gronnd and 
not taken away, 1 should think that the plaintiff would be entitled 
to claim oomponaatioa as for trespass upon inlinoveablo property 
mthin the jneaiilng of Article 39, and the period of’ limitatiori 
would ba three yeai's from the date o f the trespass. In ihe present 
case, however, what the defendants did was something in aggra
vation of the trespass, that is to say, they carried away the crops 
and appropriated them to their own use*

It has been said that Article 4:0 of the limitation Act refers to 
property which in its inception is moveable property, but does 
not assume that character by any act on the part of the defendant,
I am unable to accept this view as eovrecfc. It seems to me that 
when the crops after they were oat took the character o f movo-* 
able property, there is no reason why the plaintiif should not be 
entitled to regard the said crops as moveable property within the 
meaning of the said Article.

The not o f carrying away the crops is an act distinct and 
separate from the cutting thereof; and in this view, the -wrongful 
Bot on the pa' t o f the defendants in misappropriating the crops 
would, I  think, bring the case within Article d:9.

The plaintiif, in this case, doss not claim in specific words
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J835 any compensation for trespfiss witlain tho meaning of Article 89 ;
5------- but it BCoiiia to nie that tlie issues tliat ŶBro framed by tlieoUHAT LALIj •'

MoNDAr. Muiisif sufficiently raise this point, IF, therefore, the pkiufeifT is
TJiiis^k.ur. entitled to regard this suit aa a suit for compensation for the

wrongfiil act on tho part of the defendaat in cutting the crops 
on his grouiid, Article 39 would save a portion of his claim (what
ever that portion may he) from, being’ barced by limitation, if, 
however, tMs bo not regarded as a suit for trespass, but simply a 
suit for damages ou accouut of the wrongful carrying away and 
misappropriating the crops in question, the case in my opiuion 
would fall tinder Article 49.

A kw  of lltnitation, which curtails the right of the subject, 
should bs construed liberally and not strictly ; and putting a 
liberal construction upon Articles 39 and 49 1 siotild tliink that 
the case is not barred by limitation.

As to the pi-ecedenfc roforvod to in the judgment of the 
learned District Judge, it would appear that the cause of action 
to the plaintiff in that case arose when the old Limitaiioa Act 
(IX  of 1871) was in force ; but the suit itself was instituted after 
the new Limitation Act (X V  of 1877) had come into operation. 
The main question that was raised in the case was whether the 
suit fell under Artiole 2S or Article 40 of Act I X  of 1871, The 
Small Oauso Court, however, referred two questions for the con
sideration of the High Court—fi,rst, “  whether standing crops are not 
movoabla property under Acts X  and X V  of 1877 ; and, second- 
hi, whether Artiole 49 of the present law of limitation ^XV of 
1877) revives and saves the plaintiffs’ right of action from tlia 
operation of limitation,”  It was held by a Divisional Bench of 
this Court that Articlc 40 (Act IX  o f 187 L) whic.h provided two 
years’ limitation was applicable and not Artiole 26, which prescribed 
one year’s limitation ; and it was farther held that standing crops 
were not moveabla but immoveable property. With reference to 
the second question that was referred by the Small Cause Court 
Judge, this Court held iihat that question did hot arise. The 
learned Judges, however, went on. to say that the Court below 
ought to have decided the question of limitat.ioti with reference to 
Act X Y  of 1877, and that under Artiole -36 of that Act the suit 
was not barred.
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I t  -will bo J^oiiud upon an exam ination o f  the old and the new  1895 
Limitation Aots, that there was no such Artiolo in the old Aot Susat L all

•covresponding to Article 49 o f  the new Limitation Act, and that Uondal
Article 40 o f the old  Limitation Act wag m ore comprehensive in Umar Haji, 
its opei’ation than the corresponding Article 36 of tho new 
Limitation A c t ; for, in this latter Act, vre do not find the general
words “  any ■wrong”  w hich are to be found in the old  Act.

I f  we coniine ourselves to the questions that w ere subm itted 
by tho Small Cause Court in  tho case o f Pandah Gad  (1 )  and 
tho answers that -vvero given  by  this Court, I  do n ot think that 
that case should bo regarded as any b ind ing authority so far 
as the question raised in  this case is concerned , and I woiild 
prefer to fo llow  the unreported decision o f  this Court in  Fmldo- 
locJian Parian  v. Baidyanath Maity ( 2 )  decided on the 22nd 
August 1894.

For these reasons I  would reverse tho decision o f the Court 
below and remaud the case foi' retrial.

I  have however the misfortune to differ in this case from 
my learned oolleaguo, and the case will, therefore, be referred 
to a third Judge.

Ei-MPiNi, J.— The plaintiff brings this suit to recover damages 
for paddy wrongfully and forcibly reaped and misappropriated 
by the defendant.

The District Judge has held that the suit is barred under 
Article 36, Schedule II of the Limitation Act. Tho plaiixtiff now 
appeals and'contends that the suit is not barred, inasmuch as the 
Article of the Limitation Act applicable is not Article 36, but 
either Article 39 or Article 49, aacorcling to both of which Articles 
the period o f limitation is not two, but throe years. I  am of 
opinion that neither of these Articles will apply.

Article 89 cannot apply, heeause the plaintiff does not sue for 
compensation for trespass on immoveable property. He does not 
even allege that any such trespass took place.

Article 49 oimnot apply, because this is not n, suit fer wrong
fully taking or injuring moveable property. Standing crops,
■which are what the defendant is said to have reaped and inis-
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(1) It L, R., 4 C'ulo., 8fiO. (2) Ea!e No, 381 of 1894, unrepoitad.
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1895 appi-opriated, are not inoveaLle but immoveable^ property. Sea 
tlie General Clauses Aot, I  of 1868 and Gopal Chandra Bisms v.

*' M oh dal  Ramjan Sirdar (1), Tofail A limud y. Banee Madhnh Moohrjee (2),
TJaAH^AJi. Pandah Gazi y. Jennuddi (3), Maddaya y. Yenkata (4), Cheda, Lai

V. Mid Oliand (5).
The leavued pleader for tlio appellant in this case relies on 

tlie cast) of Shurnomuijee v. Paltarri Sirkar (6), and on tlie tin- 
reported case of Fuddolochan Pardan v. BaidijanathlMaiti (7j,
decided by tliis Court dn the 22nd August last. The facts of the
former o£ these cases are quite different from those of tlio 
present case. In that case tlie defendant had been j)iit in possea- 
siott of certain land in execution of a dociee, and -wliiW so 
in possession he had reaped and appropriated the crop of Ĵ the 
land. Afterwards, the decree ia execution of which he had 
been put in possession was sot nside, and he -was sued for 
the value of the crop he had appropriated. Hence the suit 
was held to be one for tlie profits o f immoveable property belong
ing to the plaintiS: wrongfully received by tlie defendant, and so 
it was held that the article applicable was Article 109 of Act IX  of 
1871. But the defendant in the present ease was never put in 
possession of the land on. which the paddy he reaped and mis
appropriated grew ; so Article 109 o f the present Limitation Act 
cannot possibly apply.

In the unl-oiiorted case above referred to (Rule 381 of 18&4) it 
was held that a Suit like this comes either tinder Article S9 oi' 
Article i9  of the Limitation Act, inasmuch as the tort complain
ed of by the jjlaintiff was an act o f trespass, and cutting of tho 
crops might be regarded as an aggravation of it, in which case 
Article 39 would apply, and because crops when cnt may be regard
ed as moveable property^ in which case Article 40 would apply; 
But ill the first place, the plaintiff, as ah-eady pointed out, has not 
shaped his case as the plaintiff in Buie 381 of 1894 did.

The present plaintiff has complained o f no act of trespaiss, nor

(1 ) 6 B. L . E . 194 ; 13 W , E., 275. (2) 24 -W. E., 394.
(3) I. L. E ,,4  0alo., 6G5. (4 )  1. L , R., 11 Mad., 193.
(5) I . L. B., 14 A ll, 30. (6) I. L. B., 4 Oalo', 625,

(7) Rule No. 381 o f  1894, decidecl 22nd August 1894,



has he alleged that any trospags took place. Ho complains mere- 189 ,t 
iy of the wroiigfttl conversion of his paddy. In the second place, 
the plaiatifi did not shape his ease as one for damages for the Mojidal 
misappropriation o f moveable property. Both in paras. 2 and 3 UMAR*̂ kjtJi. 
of his plaint ho complaius of the defendant having reaped^ii paddy.
Moreover, I  am of opinion that Article 49 must be meant to apply 
to oases of damages to property 'which is from the beginning of 
a moveable nature, and not to immoveable property which by the 
wrongful aot of the defendant becomes moveable. I  think the case 
of Pandah Oazi v. Jennucldi (1) ifs directly in point, and fol
lowing that case, I'wotild affirm the decision of the learned District 
Judge and dismiss the appeal. I wotild add that the case of 
Kfishna Prosad Nag v. Makudclin Bisioas (2) has also been 
cited before us. But it does not appear to me in point. Tiie 
question decided in that case was one of jurisdiction of the Small 
Oause Court and not one of limitation.

Appeal allowed and case remanded.
B. 0. a.
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ORIGINAL CIVIL.

Before Mr. Justice MU.
EOMANATH BU E AL v. GUQQODONANDAN SEN and o t h e k b .® 1895

Praeike—Issue o f  summons— Snmmans irmismitled to local Court f o r  service 
— TransmHtinij Court to consid&r mfficieimj or mn-sefficiency o f  uvviae o f  
summons— Civil Procedure Code CAct X I V o f  1883), seotiou 85.

When a Bummons is issued by one Court to persons resiileiit outside its 
jnrisdiotion, aad is seat to nnothar Court fo r  sei'yioe to be effootad, it is for tlia 
Cotti't from wliioh the summonB originally iBsued to dotQi'inine whether tha 
eervioo o f summons by the Ooart to wliioh it has been sent for service ia 
uuiBoient or not.

Ntm‘r MiHiotiied v. Kaxbai (3) diatinguished.
The iilaiatifPs entered into various transactions with the 

defep-dants’ firm, aiid on an adjustment of accounts the 
sum of K.S. 3,339 -was found to be due from the defendants to the

«  Suit No. 179 of 1895.

(1 ) I, L . K., 4 Calc., 665. (2) I . I/. R., H  Calc., 707.
(3) I. h. B., 10 Bom,, 202.
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