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whether, ag there held, an estate having once vested in Ram Sahye
as a member of a joint Hindu family, he can be deprived of his
rights in it, because at the time of the determination of his speci-
fie right, title and interest by partition he huppened to be a lunatio.

Tt is, however, unnecessary for the purposes of this appeal to
determine this point, because the decision of this suit can be pro-
perly arrived ab otherwise.

The two appeals are dismissed with costs.

8, 0. C. Appeal dismissed.

Before Mr. Justice Prinsep und Mr, Justice G'hose.

JAGERNATH SAHAT AND ANOTHER (JUDGMENT-DEBTORS) #. DIP RANI
KOER (DECREE-HOLDER) AND OTHERS (ATCTION-PURORASDRS.)®

Jurisdiction-—Bengal, N. W. P. and Assum Civil Cowrts' Act (XIT of 188% )
section 13, clause (8)—Civil Procedure Code (XIV of 1882), section 95—
Sale in evecution of decree for sale.

A suit on & mortgage bond, praying for & decree for sale, was transferred
under section 25 of the Civil Procedure Code from the Court of the Second
Subordinate Judge to that of the Third Subordinate Judge in the district for
trialin that Court, The suit wae deereed, and an order for sale was passed by
the Third Subordinate Judge, After the salo, an application was made to get it
agide on the gromd, inter alia, that tha Gourt of the Third Subordinate Judge
had no jurisdiction to sell the property, it being within the local jnrisdiction
of the Second Subordinate Judge's Court, The jurisdiction of the Third
Subordinate J udge to try the suit was not qnestioned.

Held, that section 13, clause (8) of the Bengal, North-Western Provinces
and Assam Civil Courts’ Aot (XTI of 1887) dealt with matters of this deserip-
tion, and the Court which passed the decree sand the order for sals had
jurisdietion to hold the sale,

Prem Chand Dey v. Mokhoda Dsbi (1) distinguished ; Gopi Mohan Roy v.
Doybales Nunduw Sen (2) and Tincouri Delia v. 8kib Chunder Pal {3)
referrad to, ’

Tr18 was an appeal relating to an application fo set aside a
sale in exesution of decree. The suif, which was one for sale
under section 88 of the Transfer of Property Act, was originally
instituted in the Court of the Subordinate Judge, Second

#Appeal from Order No. 198 of 1894, against the order of Babu Amuita
Lal Chatterjee, Snbordinate Judge of Tirhoot, dated the 9ih of March 1894,

(1) L L. B, 17 Calo., 699, ‘ (2) L L. R., 19 Cale., 13,
(3) L L. B., 21 Calc., 639.
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Clourt, of the district of Mozufferpore. It was transferred to the
Court of the Additional or Third Subordinate Jud;ge under section
45 of the Code of Civil Procedure by the Distriet Court of Tirhoot,
A decree was passed by the Third Subordinate Judge in terms
of section 88 of the Transfer of Property Act, and an order abgo-
late under section 89 for sale of the mortgaged properties was
duly made. In execution of the decree the morigaged properties
were sold by the Court of the Third Subordinate Judge. The
present application raised various objections to the sale, but the
only objection which is material for this report was that the Third
Subordinate Judge had no jurisdiction to make the sale, ag the
properties sold lay within the jurisdiction of the Court of tha
Second Subordinate Judge. The objection was overruled in the
lower Court.
The judgment-debtors appealed to the High Court.

Babu Mahabir Schai for the appellant.—The properties in
quostion were wholly within the local jurisdiction of the Second
Subordinate Judge ; the Third Subordinate Judge had therefore no
jurisdiction to sell them. It was argued in the Court below
on the authority of Maseyk v. Steel & Co. (1), Kartick Nath
Pandey v. Tdukdhari Lall (2), and Gopi Mohan Roy v. Doybuki
Kundun Sen (8) that the Court of the Third Subordinate Judge’
having passed the doeeree had power to sell the properties, but
those cages, as well as other cases on the same point, are distin-
guishable from the present. In those cases the Court had under
ordinary circumstances jurisdiction to entertain the suit, and
the question raised was whether, regard being had to section 228,
clause (¢), the jurisdiction to sell had been taken away.; butin
this case the Third Subordinate Judge’s jurisdiction wvs confer~
red by an order of the District Judge under section 25 of the
Code of Qivil Procedure. He was authorized only to try the
suit. The trial ended with the decree absolute, and the jurisdie-
tion of the Third Subordinate Judge ended therewith,

Babu Sarada Charan Mitra, Babu Roghu Nandan Prosad aﬁd:
Babu Laclminarain Singha with him, for the respondent, contended.

(1) I L. R, 14 Calc. 861 (2 I L. R, 15 Calc,, 667.
(3) L L. R, 19 Calc., 13. :
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that section 13, clause (8) of the Civil Courts Act of 1887 was an
answer to the objection raised. The cases cited in the lower
Court’s judgment, especially the case of Gopi Mohan Roy v.
Doybaki Nundun Sen (1)yand another case Tincouri Debia v. Shid
Chunder Pal (2) more recently decided, are in point. The Court
which passes a decree for sale has no doubt a discretion either to
sell properties out of itslocal limits itself or to send the application
for sale to another Court within whose jurisdiction the properties
lay, under section 223 dlause (¢) 3 the Third Subordinate Judge,
although he had that diseretion, had full jurisdiction to sell,

Babn Mahabir Sahaz was heard in reply.

The judgment of the High Cow't (Prinser and Gmosk, JJ.)
was as follows : -~

This appeal arises out of a suit on a mortgage bond in which

a decroe for sale was mppiiad for under section 88 of the Trans:

for of Properky Act. The suit was instituted in the Second Court
of the Subordinate Judge of Mozuffclpme. Owing to prossure of
work in that district, an Additional Subordinate J udge or a
Third Subordinate Judge was appointed, and by an order passod
under section 25 of the Civil Procedure Code, the suit was trans-
ferred to that officer for trial. There is mo question that the
Additional Subordinate Judge had javisdietion to try the suit,
The order for sale being passed and the sale being hold, an objac~
tion was raised at the last moment by the judgment-debior
(wortgagor) that the Additional Subordinate Judge had no juvis-
diction, inasmuch as the pr operhes which wors bxouaht to sale
were within the local jurisdiction of the Second Subordinate
Judge. We may take it that the Additional Subordinate J: udge
had no special local jurisdiction over the area within which
these mortgaged properties were situated, although this is by no
meuns clonr. However, tho judgment of the Additional Subor-
dinate Judge now bef‘one us in npponl proceeds on that ground.
The objection was disailowed. There was another obgectlon raised
that the sale should be set aside by reason of an irregularity in
the publication of the notification of sale, in consequence of which

(1) L Li R, 19 Cale,, 13. @ L L. R, 21 Calc, 639,
57
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an inadequate price was realized on one of the mortgaged
properties. Both these points are taken before us in appeal.
There is no question that the Additional Subordinate Judge
had complete jurisdiction to try the suit. The objection raised
relates to his jurisdiction to effectnate the order passed by bring-
ing the properties to sale within the terms of section 88 of the
Transfer of Property Act. Primd facie every Court, having
jurisdiction to try a suit, has jurisdiction to execute its decree in
that suit. It is contended on behalf of the appellant that the
jurisdiction oonferred on the Court of first instance in this case
by the order of the District Judge under section 25 of the Code
of (Qivil Procedure transferring the suit for trial terminated as soon
as he had passed an order absolute for sale, and that his jurisdiction
in regard to execution of that orderis limited by any order that
may have been passed by the District Judge under section 18 of
the Civil Courts Act (XII of 1887). There are: no cases oxpressly
in support of this contention. The judgment of the Full Bench
in the case of Prem Chand Dey v. Mokhoda Debi (1) is not in
point. In that case any jurisdiction, which the Court might
have had, ccased by reason of an order of Government re-
adjusting the local jurisdictions and transferring this particular
local jurisdiction to another Court, and this transfer, we may
observe om the report, took place before the institution of the
suit. There are no doubt some cases which have been decided
by this Court, in which it has been held that where a local juris-
diction has, by an order under the Civil Courts Act, been divided
between two officers of co-ordinate jurisdietion, such as two

‘Munsifs or two Subordinate Judges in the same district, the

jurisdiction of one of these Courts in respect of execution is
limited by the area assigned to him by such order. All those
cases, however, were decided under the Bengal Civil Courts Act
(VI of 1871). That law has now been repealed by Act XII of
1887, and in re-enacting section 18 of the Act of 1871, the Act of
1887 has added a clause (3) which apparently is designed to deal
with matters of this deseription. 1t declares that where civil
business in any local area is assigned by the District Judge

(1) I. L. R., 17 Cale., 699.
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under sub-section (2) to one of two or more Subordinate
Jadges, or to one of two or more Munsifs, a decree or order
passed by the Subordinate Judge or Munsif shall not be
invalid by reason only of the casé-in which it was made having
arisen wholly or in part in a place beyond the local area of that
place, or within the Jocal limits fixed by the local Government
under sub-section (1). It cannot be disputed that under the
orders of his appointment by the local Government this
Subordinate Judge had jurisdiction over the entire district ;
if he had no such jurisdietion he would not have been competent
to fry the suit.

We may also observe thatin the case of Gopi Mohan Roy v.
Doybaki Nundun Sen (1), and in the case of Tincouri Debia v.
8hib Chunder Pql (2) it was pointed out that in a suit to
enforce a mortgage under the Transfer of Property Act it
would be impossible to carry out the object of the Legislature
if the Court which had jurisdietion to try the snit was not
competent to carry out its order within the terms of that Aect,
and if it were necessary fo transfer the decree or order which
might be passed making the sale absolute to the various Courts
having local jurisdiction over the particular mortgaged properties
in order that they might hold the sales. It seems to us that this
course was not contemplated by the Legislature and would defeat
the object of the Legislature to ensure sale to a mortgagee who
might obtain an order under section 88 of the Transfer of Property
Act. We donot mean to be understood as holding that that
Court is alone competent to hold the sale in execution of such an
order, for in many cases it wonld no doubt be more convenient
and proper that sales of various lots of the immoveable properties
mortgaged chould be held in the districts in which they are
sitnate. But we think that the sales may also be held by the Court
which passed the particular decree and order for sale. No doubi,
as has been pointed out by Mr. Justice Ghose in the case of
Gopi Mohan Royv. Deybaki Nundun Sen (1) that section 223,
clause (c) of the Civil Procedure Code leaves it to the discretion of
the Court to send the decres for execution to another Court having

(1) L L. R, 19 Cale., 13, @ L L. R, 21 Cale,, 639.
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local jurisdiction, but thatis a power which is diseretionary and does

oo not affect the jurisdiction of the Court which passed the original

Bataz
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order. On these grounds also we think that this appeal musé be
dismissod.

As regards the second point. it is objécted that, inasmuch s
two of the mortgaged properties are two separate puillies com-
prising two separate estates on partition of the parent estate,
and the two notifications of sale were published at the same
place, those uotifications were not affixed on the particular lands
g required by law. The appellants’ pleader, however, does not
contend that neither of these wnotifications was properly made
on one of the puities under order of sale. He merely argues
on the fuct that they were both made at the same place, from
whieh he mainteins that one of the notifications was not properly
aade, But Le is unable fo tell us to which particular puiiy or
estate this chjection would apply. Even if we conceded that
this was sufficient ground for setting aside the sale, it woald not
justify an ovder setting aside the sales of both the putties, andas
there is no evidence to show to which this objection would apply,
it connot be allowed. Moreover it would amount only to an
irregularity, and nnless it were found to which putty it related,
it would be impossible to consider whatever evidence there
might be in vegard to any substantial injury eavsed thereby
since the puttles do wot represent the same share of the parent
oslate, and therefore are of different values. 1t also appears that
this objection was taken at a very late stage, and that when
cobjection was taken to the proceeding in question the judgment-
debtor did not wrge that there was irregularity in the service
of the sale proclamation, but veferred to other irregularities, = The
appeal is thovefere dismissed with costs.

8 C. C. Appeal dismissed.



