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of valuation, and for that pnrpose only proceedings under section
331 of the Civil Procednre Code, may bo considered Lo be proceed-
ingsin continuation of the oviginal suit. Moreover this decision has
heen dissented from in the cases of Muttommal v. Chinnana
Gounden (1) and Kalima v. Nainan Kutti (2).

We think, therefore, that this appeal fails and must be dismissed
with costs.

8, C, G Appeal dismissed.

Defore Ar. Justice Macpherson and Mr. Justice Bunerjee.

HARAMONT DASSI avp orners (Pramwrerrs) oo HARI CHURN
CHOWDIIRY (DrenNpaNT), *

Vigjoinder—Cinil Procedure Code (dei XIV of 1882), sections 26, 2¢ and
31—Joinder of plaintffs— Persans jeintly interested in a suit—C0 loims 1208
antagonistic—Cause of action, Meaning of—Plaint, Amendment of —
Parties.

The plaintifis 1 10 4 were the danghter and daughter's sons of one G-
They alleged that G died, laaving an infant son X, an infant daughter H,
and & widow C'; that the son died leaving C'as heir, and that upon (s
death, the sons of II became entitled to the property of X, but that should
it nppear that G did not leave X as his heir, H would succeed to the estuie
of G as next heir ; and that the plaintiffs jointly granted a puini settlement
of the property to one 2 (plaintitf No. 5), but he was kept out of possession
by the defendant who claimed it by purchase from the representatives of
P, brother of G- The plaintiffs 1 to 5 joined in bringing the suit whiol was
oue for possession of the property upon establishment of title either of
plaintiff No. 1 or ol plaintifis Nos. 2, 8 and 4, Ou the objection of the defend-
ant uader section 26 of the Code of Civil Proceduve, that the suit was not
maintainable for misjoinder of plaintiffy,

Held, that the expression * canse of action” ocenrring in section 26 of the
Code is used, not in its comprehensive, batin its limited sense, g0 as to include
the facts constituting the infringement of the right, but not necessarily also
those constituting the right itself, so thai the qualification impled in the
words @ in,respect of the same cause of aclion ” will be satisfied if the faets,
which constitnte the infringement of right of the several plaintiffs, are the
seme, though the facts constituting the rights upon which they base their
claim to that relief in fhe alternative may not be the same jand that as the

% Appenl from order No. 98 of 1894, agatnat the order of Babu Erishna
Nath Roy, Officiating Subordinate Judge of Khnlna, dated the 8th of March
1804,

(1) I. L. R,, 4 Mad., 220.. {9 L L. R, 13 Mad,, 520,
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1895 plaintifs in the case complained of the same wrongful act of the defendant
constituting the infringement of their right, that was their canse of action,
and as they all claimed the same relief, namely, possession, aud further as they
Aid not advance any antagonistic claim, such a case cams within section 26

v,
Iarr CHURN of the Code, and was not bad for misjoinder of plaintiffy,
CHOWDHRY,

HARAMONI
Tasst

Lingummal v. Chinng Venkatammal (1) 5 Nussarwargi Merwanji Panday
v. Gordon (2) dissented from, Fabirgpa v. Rudrapa (8) followed.

Tur facts of the case, as stated in the plaint, ave shortly as
follows s~

One Gadhadhur Bhunja Chowdhry and bhis  brother
Protap Narayan Bhunja Chowdhry were members of a joint
Hindu family. Protap Narayan died in 1245 B. 8., leaving him
gurviving two sons, Rajendra Narayan and Sital Nath, Gadbadhar
died in the year 1246 B.S,, leaving behind him his widow
Chnndramoni, an infant son, and an infant daugbter Haramoni.
On tho death of the infant son of the deceased Gadbadhur, his
widow Chundramoni inherited the share of his property. Chundra-
moni died in the year 1295 B.S. The plaintiff No. 1, Haramoni,
on the death of her mother, demanded the possession of the
property loft by her futher from the heirs of Protap Narayan,
deceased, but it was refused, and in the month of Jeyt 1296
B.3. the properties were sold to one Kalidas Adak, who
again sold the property in dispute to defendant No. 1, Rai Hari
Charn Chowdhry. The plaintiff No. 1 and her sons, plaintiffs
Nos, 2,8 and 4, granted a puind settlement of the property to plaintiff
No. 5, who however failed to get possession.

The plaintiffs accordingly brought this suit for recovery of
possession of the property by establishment of sitle thereto, on the
allegations that at the time of the death of the father of
plaintiff No. 1she was a mere infant, and the other plaintiffs
Nos. 2, 3 and £ were not then born, zo it would be difficult for
them to prove whether the father of plaintiff No. 1 left a son
at the time of his death, and that the said son died in
bis infiney ; that in the event of such a son being lefi by
Gadhadhur, the plaintiffs Nos. 2,3 and 4 would, as sister’s sons, be his
heirs, but if it be not proved that he left a son, the plaintiff No, 1

(1) L L. R., 6 Mad,, 239. (2) I L. R,, 6 Bom., 266,
(3) L. L R, 16 Bom., 119,
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would inherit as thedaughter of Gadhadhur ; and that on the death 1895
of Chundramoni, widow of Gadhadlbwur, plaintift No. 1 or her sous) T apaaons
plaintiffs Nos. 2, 3 and 4,would in auy event be entitled to the pro- D*;SSI

perty by right of inheritance either from Gadhadhnr or his son. am Couny
The defendant No. 1, who alone contested the suit, ohjected CHOWDHRY.

to it on various grounds, but the only objection material to
this report was that the plainliffs were not entitled to join
in bringing one suit. The Court below held that such a snit was
not maintainable ; and that the plaintifis must elect whether plaintiff
No. 1or plaintiffs Nos. 2,3 and 4 should bring the suit,and ordered
the plaint to be returned for amendment.

Against this order the plaintiffs appealed to the High Court,

The Oficiating Advecate-General (Sir Qriffith Fvansy and
Babu Bhobany Clurn Dutt for the appellants,

Mr. €. P. Hil and Babu Jogesh Clunder Roy fov the
respondent.

Me. W. . Bonnerjee for SBir Gifith Fvans.—~The
Subordinate Judge has misunderstood the meaning of “eause of
action”’ in section 26 of the Code of Civil Procedure. Ho has under-
stood it to be a bundle of rights, und also the infringemenl of such
rights, The cause of action in this case is what the defendant
has doune with respect to the property left by Gadhadhur. The
case of Lingammal v. Chinna Penkatammal (1) is clearly dis.
tinguishable. In that case ounly one of the two widows ofa
deceased Hindu and her adopted son sued for the recovery of the
whole of the family property if the adoption was valid, if not,
for one-half’ of the estate, In this case the plaintiffs, either one
ot the vther, would be entitled to the entirety of the estate and not
o share, smaller in one case and larger in the other, é.e., if plaintiff
No. 1 be the next heir, or if the plaintitfs Nos. 2,8 and 4 be the next
heirs. The case of Fakirapa v. Rudrape (2) is entirely in my
favor. In this case both sebs of plaintiffs are interested in dis-
proving the case set up by the defendant. It isto be considered
in a case like this whether the defondant has been embarrassed
in his defence by the joinder of causes of action. If that is so,
they may he separately tried, It is essential to see who are

(1) I Iu R., 6 Mad., 239. (2) L. L. R, 16 Bom, 119.
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1805  thenecessary purties in the case. The cause of action on the part
“Honsoxe of plaintiff No. 1 and on the part of plaintiffs Nos. 2, 8 2ud 4 eunnot
Dasst Dbe said to be different, Cause of action” nreans the infringement
1~Lxmv('JHURN of right, and dees not include the right. Fu the Judicature Actthe
CLOWDEEY. oynression “cause of action” does not appear. In the case of Snmurt/-
waite v. Hunnay (1), it hus been held that the rule of jeining several
plaintiffs with distinot causos of action in one suit applies only
to those cases where the several plaintiffs claim the * same relief,”
or where it iz doubtful in which of the plaintiffs or in what,
number of the plaintifts, and whether jointly or severally, the legal
right to relief exists. In this case the velief claimed is the same,
If the words “same cause of action” mean right first and then
invagion of it, then the word “ severally ” in section 26 of the

Code is very inconsistently used.

My, Hilt for the respondent.—It s to be seen in this case
what is the meaning of the words ¢ cause of action.” In a suit
for ejectment, it means (1) the right ; (2) the infringement of such
right. The expression, * cause of action, ” has been used consistent-
ly in the same sense thronghout the Code. The law lays down that
the plaint must state when and where it arose. The faet of
the plaintiff No. 1 being dispossessed does not give any cause of
action to the other plaintiffs. There is no allegation in the
plaint when the other plaintiffs were dispossessed. There will
be embarrassment to the defendant for that reason, In this
ease the puini has been oreated after dispossession. The ecause
of action is different for each of the sets of plaintiffs, There
arve distinet conses of action, althongh they may arise in the same
iransaction, Lt is not the relief that is to be looked to, but the
cause of action. In the cases cited by the other side, there was no
alternative statement of facls, and no distinet right was infringed 3
they are therefore distingnishable,

Sir Grifith FEvans in reply,

The judgment of the Court (MacPHERSON and BAND]:(JEIF,
JJ.) was as follows :—

This is an appeal from an order of the Subordinate Judge of
Khulna returning a plaint for amendment on the ground thai

(1) Tn B App. Cas., (1894) 404,
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it is bad by reason of misjoinder of difforent plaintiffs having  1ses
different causes of action. Tamamont
The plaint alleges in substance that the propsrties mentiomed — Dass:
in the schedule bo it were owned and possessed in equal shares by HARIIUC‘}HURN
Gadhadhar Bhunja Chowdhry, father of plaintitf No. 1, Haramoni, CuowpHzy.
and his broLher Protap Narayan Bhuunje Chowdhry ; that Pratap
died in 1245, leaving two sons, and Gadhadhur died in 1246,
leaving an infant son, an infant daughter, the plaintiff Haramoni,
and a widow Chundramoni ; that Gadbadhur’s son died in his infan-~
¢y, leaving his mother Chundramoni as his heir ; that Chundramoni
and Haramoni, plaintiff No. 1, lived in commensality with the
sons and grandsons of Protap ; that on the death of Chundramoni
in Falgun 1293, the plaintiffs Nos. 2, 8 and 4, sons of Haramoni,
plaintiff No. 1, became entitled to the eight annas shave of Gadha-
dhur, which had devolved on his infant son, as that son’s sister’s
sons and next heirs; that if for want of evidence the plain-
tiffs fail to prove that Gadhadhur died leaving a son, plaintiff
No. 1, Baramoni, would be entitled to Gadhadbur’s eight-annas
share ashis daughter and next heir ; that plaintiffs Nos. 1,2, 8
and 4 have jointly granted a puini settlement of the said share
to plaintiff No. 5; and that as the defendants have wrongfully
kept possession of the sald share, the plaintiffs Nos. 1 to 5 have
jointly brought this suit for possession and mesne profits, upon
establishment of the title of either plaintiffs No. 1 and No, 5, or
of plaintiffs Nos. 2, dand 4 and No. 5.
The suit is brought against two persons, one of whom, defen-
dant No. 1, is said to claim the properties in dispute by purchase
from the represeutatives of Protap, and the other defendant No. 2
is sald to hold the same in putnd under defendant No. 1.
The defendant No, 1, who alone appears to have fled any
written statement, denies that Gadbadhur ever had any
interest in the propertles in dispnte ; and he alleges thas
Gadhadhur died before his father, without leaving any son ; that,
he does not know whether Chundramoni was the widow of Gadha-
dhor and plaintiff No. 1, Haramoni, was his legitimate duughter,
nor whether plaintifis Nos, 2, 8 and 4 are the legitimabe sous
of plnintiff No. 1 ; that by an anciont custom prevailing in the
family to which Gadbadhuor belonged, females and persons of a
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different gotra have always been excluded fromidnheritance ; and
that neither plaintiff No. 1, nor her sons the plaintiffs Nos, 2, 8 and 4,
can have any right by inheritance to any property which was
originally owned by @Gadhadhar ; that heisa bona fde purchaser of
tho properties in dispute for value without notice of plaintiffs’
claim ; that the plaintiffs’ claim is barred by limitation ; and that
the plaintiffs are not entitled to join in bringing one suit,

The Court below, upon the last-mentioned objection of the defon-
dant No, 1, held that the plaintiffs Nos. 1 to 4 eannot join together in
bringing this one suit, but that they must elect whether plain-
tiff No. 1 or plaintiffs Nos, 2 to 4 should carry it on ; and on the
Sth of March 1894 it ordered that the plaint he returned for amend-
mont accordingly.

Against that order the plaintiffs have preferred this appeal,
and it is contended on their behalf that the Court below is wrong
in holding that there has been any misjoinder of plaiutiffs in this
oase, such as would necessitate s amendment of the plaint, when
goction 26 of the Code of Civil Procedure provides that persons
may join as plaintiffs in whom ihe right to any yelief claimed is
alleged to exist“ in the alternative in vespect of the same cause
of action.” On the other hand, it is argued by the learned Counsel
for the respondent, that though persons setting up a right to -
any relief claimed in the alternative may join as plaintiffy, it must,
as section 26 of the Code requires, be in respeet of the same
cause of action, and as the phrase “eausge of action” includes
not morely the faets conostituting the infringement of the
plaintiffs’ right, but also those constituting their title, and these
Inst, in the present casq, ave different and oonflicting, the plaintiffs
cannob be said to be elaiming relief in (he alternative in respect
of the same canse of action.

The point raisedin this case is not free from doubt and diffi-
culty. Its determinution must depend upon the construetion
of section 26 of the Civil Procedure Code read with section 81.

Section 26 of the Code of Civil Procedure is taken word for
word from Order XVI, Rule 1 of the Supreme Court of Judicature,
with the addition of the words “in respect of the same canse of
action” at the end of the- first sentence. This qualification seems
to have been added to avoid.any difficulty that might arise from
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a literal construction of the English rule, namely, the joining of 1895
plaintiffs with diskinct causcs of action in one suit, as was held “Hypiom
to be allowable in tho case of Beoth v. Briscoe (1). ‘The doubts Df“ﬂ
attending the construction of the English rnle have been set at rost HAM%HURN
only recently by the decision of the House of Lords—Smurth Cuowpaey,
waite v. Hannay (2) —in which it has been held that the rule applies

only to those cases where the several plaintiffs claim the same

relief, or where itis doubtful ‘4in which of the plaintiffs, or in what

pumber of the plaintiffs, and whether jointly or severally, the

legal right to relicf oxists.”  But though the addition of the words

“in rezpect of the same canse of action ” may have been intended to

remove a difficulty of one sort, it has produced a difficulty of

another sort, namely, that of construing the secbion so as to make

the qualifieation implied by those words compatible with the case

in which different plaintiffs claim the sames wrelief in the alterna-

tive. Ior if the phrase ¢caunse of action” he taken in its
compehensive senso as including the entire set of fucts that

gives rise to an enforceable claim, that is, the right andits
infringement —see Read v, Brown (3)~it is difficult to imagine a

case in which two plaintiffs can claim the same rvelief in the
alternative in respect of the samo cause of action, that isin

respect of the same right and the same infringement thereof.

From the very fact of their claiming the same relief in the
alternative, the facts which constitube their right to it, ag allegad

by them, must be not only different, but also conflicting

and mutually exclusive. The learned Counsel for fhe res-
pondent sought to obviate this difficulty by putting forward

the same view that was taken in the cases of ZLingammal v.
Venkatammal (4) namely, that the words “in the alternative *

apply to cases in which there isa doubt as to who is the person

entitled to sue upon the cause of action, as in the case of a

sale to an agent, in which there may arisea difficulty as to

whether the principal or the agent should sue, orin cases where

parties have different and conflicting interests in the same sub-

ject matter, and an act is committed which gives the same cause

(1) T.. R, 2 Q. B. D,, 495. (2) L.T., App. Ca., 1894, p. 404,
(3) L.R,22Q.B.D,131. . (4) I L. R, 6 Mad,, 239,
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1805 of action to cither party according to the eventual delermination

THamamon: of the Court as to which of the two i3 entitled losrecover,

Dasst We feel, no doubt, that the cases here suggested are among

HART GHURY ghose to which the words in the alternative are intended to apply ;

Cuowpurt. but what we feel some difficulty in understanding is as to how the
principal and the agent in the one case, and the parfies having
different and conflicting interests in the other, can be said to have
the same cause of action, if that expression be taken to include
the facts which constitute the right and itsinfringement, when the
facts which constitute their rights must be different.

Following the ordinary canon of censtruction that a clause
in a statute should be construed, so as to give some meaning to
every part of it, and bearing in mind that the expression ¢ cause
of action” has not been defined anywhere in the Civil Procedure
Code, except indirectly for the purposes of section 17, and that
so [ar as that section goes it i3 used in a restricted as well as in
somo respocts in an elastic semse, we think the proper way to
construe seetion 26, so as to give the words in the alternative
somo menning, is to hold that the sxpression ¢ cause of action *°
ocourring in it is use(l, not in its comprehensive, but in its limited
sense, o as to include the facts constituting the infringement of
the right, but not necessarily also those coustituting the right
itself, so that the qualification implied in the words “in respect
of the same canse of nclion” will be satisfied if the facts which
coustitute the infringement of right of the several plaintiffs are
the same, theugh the fnots constituting the right upon which they
base their claim to that relief in the alternative may mnot be the
same., We are aware that this view is opposed, not only to the
Madras case already oited, but also to that of Nusserwanji Merwanji-
Panday v. Gordon (1), but we feel constrained to dissent from these
decisions so far ag the point now under consideration is concerned,
as otherwise we find it impossible to make section 26 consistent with
itself. Nor do we think that this view is opposed to the prohi-
bition implied in section 31 of the Code against the joiniug of
plaintiffs in respect of distinet causes of action. ‘

But besides the reslriction imposed upon the joinder of

(1) LT R, 6 Bom,, 266.
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plaintiffs under section 26 of the Code by the words “in vespect 1895

of the same cause™of action,” there isa further restriction imphied “Havirons
in the rule enunciated in the first sentence of the seetion, wholly =~ Dasst
irvespective of those words, as pointed out in the ease of 1rap on .
- Smurthwaite v. Hannay (1) cited ahove, which limits the sppliea- Crowpury,
tion of the rulo to cases in which the relief claimed by the

plaintiffs who are joined is “the same relief,” or whera “if is

doubtful in which of the plaintiffs, or in what number of the

1—»1aintiffs, and whether jointly or severally, the legal right to relief

exists.”

Now let us see how tho combined operation of these two
restrictions to the joinder of plaintiffs affects the joinder of the
plaintiffs in the present case. The plaintiffs hove all complain of
the same wrongful act of the defendants as constifuling the in-
fringement of their right, that is, their cause of action (in the re-
stricted sense explained above), namely, the retaining of wrongful
possession of the property in dispute to which the plaintiffs are en-
titled ; they all claim the same relief, namely, possossion and mesna
profits ; and they have joined in bringing their suit, because the
fifth plaintiff has a derivative interest, namely, a putni interest in
the property in dispute, and the other four plaintiffs, thongh they
advance no antagonistic claims, and all admit that the right to the
proprietary interestisin plaintiffs Nos. 2, 8 and 4 as the heirs of the
son of Gadhadhur, are in doubt as to whether they will be able to
prove that Gadhadhuar died, leaving a son, or whether the Court will
eventually hold that Gadhadhur was the last full owner 3 and that
the right to the disputed property by inlieritance was in his daugh-
ter, the plaintiff No, 1, and not in her sons, the plaintiffs Nos. 2, 8
and 4. The immediate legal right tJ the relief claifed is the right
by inheritance, to tale upon: the death of Chundramoni, the pro-
perty which originally belonged tof Gadhadhur, though it is doubt-
ful whether that right is in plaint{ff No. 1 or in plaintiffs Nos. 2, §
and 4, by reason of there beifng "doubt as how certain foots
antecedent to the succession of /Chundramoni, and subsequent to
the demise of Gadhadbur, haprlenad. Such a case, in our opinion,
somes clearly within section 24 of the Code of Civil Procedure,

(1) L. R.,#App.,Cu. (1804), 494
g 55
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a3 explained ubove, as being a case in which the right o the relief
claimed is alleged to exist jointly as between those elaiming the
proprietary and puini interests, and in the alternative as bebween
those claiming the proprietary interest in respect of the same
cause of action.

Again, another fair test to apply in order to ascertain the
meaning  and  intention of the XLegislature in cases like
this is to compare the result of the two sets of plaintiffs
suing jointly, as they have donme, with that of their suing
separately, each set putting forward that branch of the alter~
nulive which would vest the right to relief in thems. Tu the
former case, accepting, as we must do at this stage, their
other allegations to be well founded, one of the two sebs of
plaintiffs must have the right to the relief asked for, but one
only can have it, and as the two sets do wot quarrel between
themselves, the case may be disposed of without any determination
{unless the defendants wanb it) of the doubtful isswe of fact as
to whether Gadhadhur did er did net die leaving a son. In the
Intter case, that is, where separate suits are brought, theve, too,
accepting the other allegations as true, one of them must be
decreed, but orly one can be decreéd, and the doubtful issue of
fact mentioned above must be determined fo ascerfain which of
the two suits should be deereed, though if the plaintiffs had not
been compelled to sue sepavately, there being mno conflict
between them, its determination would have been unnecessary.
Thus, by the one course are avoided a multiplicity of suits,
and the determination of an unnecessary issue which wenld
be unavoidable in the other’ _course, and the Legislabure conld
never have infended the - ftttm gourse in. preference to the
former. The objeet of the defendant in resisting the }omder
of plaintiffs in this case iy ev1dent He wants that they should’
be made to ight against ench \othex though they do mot’ w1s'L\
to do so, and thus each deicr’oy the case of the other upou
the point as to whether- Gadhadbur did or did not leave a.son.s
but he forgets that both the tw& alternatives cannot be fmlsa,‘
and that one of them must be true. One fails to discover, wmy.
roason based upon grounds of fajrness and justice, or grogng,
of convenience to litigants, or to Odurts for which the  Legis%,
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lature could have prohibited the joining of plaintiffs in a case 1895
itke this. We must, therefore, hold that they have been rightly g, ifonr
joined, and that the frame of the suit is not bad on account Dassy
of the misjoinder of plaintiffs. We may add that the case of mam by —
Fuakirapa v. Rudvapa (1) is very much in point, and fully sup- CBOWDHEY.
ports the view we take.

The result, then, is that this appeal must be allowed, the order
appealed against set aside, and the case sent back to the Court
below with direction to allow the plaintiffs to proceed with the
suit upon the plaint as framed.

Appeal allowed.

8. 0 &,
PRIVY COUNCIL.
BHAGABAN RAMANUJ DAS (PLaintiFF) ». RAM PRAPARNA P.C.%
RAMANUJ DAS (DErENDANT BY RREVIVOR.) 1594
. November 9,
[On appeal from the High Court at Caleutta.] 15, %593& 28.

Hindu Law— Endowment—=Sueccession:as mohant of @ muth at Puri—Customary February 2.
rule—Right of a chela—Alleged disqualification of mohant to take a —
ckela by reason of being a leper.

Two rival claimants contested the right to succeed to the office of mokant

of a mourusi muth under a customary nile of succession. Both the Courts

below found that the neokant for the time being had power to appoint his

successor from among his chelus ; that im tlie absence of appdintment, a

c]iéla, 8;:{1*' there should be more than one, the eldest ckela, would succeed ;
and that shebuld there be no chela then a guribhai or chela of the same guru
with the decyeased mohant, would succeed.

The plaintiféfse case was that he had been duly taken as a chela and

appointed by the last mohant W])Osg‘title WB‘a.s. not disputed. The defendant,
who was in possession, denied that the pla #ntiff had ever been such a chels,
alleging that, ovon if the last moka—nad ' attempted to take him as a chela,
this act would have been invalid by re gason. of that mohant having been a
leper. The defendant’s title was that h o had been taken as a chele by the
mokont who had preceded the last, and had been in a position to dispute the
right of succession, but had yielded it W, when the last mohant had taken office,
o
JBHOUSE, MaoNAGHTEN and SzaNDp, and

% Present : LorDs Warson, Hca

Siz R. Coucm.
8

ML R., 16 Bom., 119,



