
o f  vnluation, and for ilint purpose only proceeding's nnder section 1395 
331 o f tho C ivil P?-oeediiro Code, maj^ bo considered to be proceed- ’ nT shT a i Z '  
i i i g s  in continuation o f  the oi’igiiial suit. B loreover tbis decision  has Fakie

been dissented from  in tlie oases o f Muttainmal v. Chimiava Mehbk Alt. 
Qoiinden (1) and K alhna v. N ainan K n tfi  (2).

We think, therofore, that this appeal fails and mnstbe dismissed 
with costs.

s. 0. G. Appeal dismissed.

JiefoYB Jfi'. Jualice Macpherson ami Mr. Jusike Brmerjet,

H ABAM ONT D A S S t and o th e r s  (PL.usi'riPFs) v. H A IU  C H U R N  ISDn
O IIO W D IIR y  (DRPiSNBiNT), ■’  19-

MhjoimUr— Civil Procedare Coih. (A ct X I V  t f  1S8S), sr.clions SS, Si? and 
31— Joinder o f  plaintifi's— Perxovs joinili; interested in a suit— Claims noi 
nnhigonislic— Cai(s(t o f action, jUeaiilK(/ o f—Flaint, Ammdmant o f—
Parties,

The plaintiSs 1 1,0 4 woro Ihe tlanglil.er and dongliter'iS soiif; o t one O- 
Tliey alleged Ihiifc G  (lied, leaving an infiint son X , an iDfanl. flaug'hter S ', 
and a widow (7 /  that the son died leaving CJa? heii-, and that upon C's 
deatli, tli0 sona o f  JJ became entitled to the property o£ X , but tbii.t elionld 
it appear that & did not leave X  as his lieir, H  would sucoeod to tlae estaia 
o f G  as ne!c.t heir ; and that the plaintiKs jointly granted a p u ln i  settlemeut 
o f tho property to oae M (plaintifJ; No. 5), but lie was kept out o f  poeseesion 
by the defendant who claimed it liy purclmae from  the represcntntivcs o f 
P , brother o f G*. The plaiiitiila 1 to 5 Joined iu bringing the suit wliioli was 
one fni- posaession o f tlie pi'operty npon establishment o£ title oithfir o£ 
plaintiff No. 1 or oL' plaint,iffa Nos. 2, 3 ami 4. On the objection o f  tlie defencl- 
snt under section 2S o f tho Code o f Civil Prooerlurs, that the suit was not 
maintainable for misjoinder o f  plnintiff.q,

Held, that tho expression “  canse o f  action”  ooonrving inscction 9C o f the 
Code is nseS, not in its cotnprohenaive, batin its limited sense, (30 aa to inoludo 
the facts constituting the infringement o f the right, bnt not necessarily also 
tliosB constituting the right itsell;, so that the qualification implied in the 
words “  iiv'ospect o f the same oaiiao o f action ” will bo eati.'iiiedif the facia, 
wliieh constitnte the infringeinent o f  rijjlit o f  the several plaintifif.s, are the 
name, though the facts oonatituting tho rights npon which they base their 
claim to that relief in flie altornativa may not be the same ; and that as the

*  Appeal from  order No. 98 o f  1894, against the aider o£ Bahu I&ishna 
Nath Roy, Officiating Subordinate Judge o f Khulna, dated the 8th o f  Marcia 
1894.

(I )  I. L. R,, 4 Marl., 220. ■ (2) I, I.. R., 13 Ma.l., 520.
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1895 pliiintia'a in the casa complaiQed o f the aamo wrongful act o f the defendant
_____________ ^constitntiug the inEringement oE then- right, that was th^u' oaiiee o f action,

and Ri3 they all ohiiined the same relief, namely, possession, and further as they 
did not adviinoe any antagonistic claim, such a case cams within section 26 

U a e i  Ohurn o f the Gods, and was not bad for misjoinder o f  plaiatifis.
C how dest. Xjinr/amnial v. Chinna Venhatammal (1) ; Nusserwoxji ilerioanji Panday 

V. Gordon (2) difl-^entod f r o m . Fahhapa v. Rudrapa (3 ) fo llo w e d .

T he fads of the oaso, as stated in the plaint, are shortly as 
follovs :—

One Gadhndlmr Bhunja Cliowdhry and his brother 
Protap Narayan Bhunja Obowdhry were rnembei’s of a joint 
Hindu family. Protap Farayan died in 1245 B. S., leaving him 
surviving two .sons, Rajendi'aNarayanand Sital Nath. Gadhadhur 
died in tho yoar 124S B.S., lotiviug bahiud him hia widow 
Ohntidramoni, an infant son, and an infant dangbter Haramoni. 
On tho death of the infant son of the dooeased Gadhadhur, his 
widow Ohundramoni iaherited the share of his property. Chundra- 
nioni died in the year 129,5 B.S. Tho plaintiff No. 1, Haramoni, 
on tho death of her mother, demanded the possession of the 
property loft by her father from the heirs of Protap Narayan, 
deceased, bnt it was refused, and in the month o f Jeyt 1296 
B.S. the properties were sold to one Kalidas Adak, who 
again sold the property in dispute to defendant No. 1, Rai Hari 
Ohurn Ohowdhry. The plaintiff No. 1 and her sons, plaintiffs 
Nos. 2,3 and 4, granted a pulni settlement of tho property to plaintiff 
No. 5, who however failed to get possession.

The plaintiffs accordingly brought this suit for recovery of 
possession of the property by establishment of title thereto, on the 
allegations that at the time o f the death of the father of 
plaintiff No. 1 she was a mere infant, and the other plaintiff’s 
Nos. 2, 3 and 4 were not then born, so it would be difficult for 
them to prove whether the father of plaintiif No. 1 left a soa 
at the time of his death, and that the said son died in 
Ilia infancy ; that in the event of suoh a son being left by 
Gadhadhur, tho plaintiffs Nos. 2,3 and 4 would, as sister’s sons, be Ms 
heirs, but if  it be not proved that he left a son, the plaintiif No. I

(1 ) I. L. B., S Mad., 239. (2 ) I. L . E., 6 Bom., 266.
(3) 1, L. R., 16 Bom., 119.
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•vvouldinlievifcas tbedatighter of Gadliadliur ; ami tliiit on fbe cleatb 1895 
of Chandramom, ■widow o f GadliadliTir, plaiatiff No. 1 or liar sousi ~Haiuimon7 
plaintiffs Nos. 2, 3 and 4, would in auy event be entitled to the pro- Dassi 
pcrty by right of inheritance either from Gadhadhnr or his son. H abi CiionN

The defendant No. 1, -who alone contested the suit, objected 
to it on various grounds, but the only objeofciou material to 
this report was that the plaintiffs -were not entitled to join 
in bringing one suit. The Court below held that suoli a suit was 
not maintainable ; and that the plaintiils must elect whetlier plaintiff 
No. lo r  plaintiffs 1ST os. 2, 3 and 4 should bring tho suit, and ordered 
the plaint to be returned for ainendmeut.

Against this order the plaintiffs appealed to the High Cloiirt.
The 0[jlciat.ing Adiioaate-Qeneral (Sir Griffith Evans) and 

Babu Bhohany Ghurn DitU for the appellants.
Mr. C. P . B ill and Baba Jagesh CImnder Boij for the 

respondent.
Mr. W. G. J3onnerjee for Sir Griffith Evans.-—The 

Subordinate Judge has misunderstood tho meaning of “ cause of 
action’ ’ in section 26 of the Code of Civil Procedure. He has undor- 
siood it to be a bundle of rights, and also the infringement of such 
j'iglits. The cause o f aotion in this case is wliat the defendfint 
has done with respect to the property left by Gadhadhur. The 
ease of Lingammal v. Cldnna Venhatammal {V) is clearly dis­
tinguishable. In that case only one o f tho two widows of a 
deceased Hindu and her adopted son sued for tbe recovery o f the 
whole of the family property if  the adoption was valid, if  not, 
for one-half o f the estate. In tbis case the plaintiffs, either one 
or the other, would be entitled to the entirety of the estate and not 
a share, smaller in one case and larger in the other, i.e., if plaintiff 
No. 1 be the next heir, or if  tho plaintiffs Nos. 2,3 and 4 be the next 
heirs. The case of Fahirapa v. Rudrapa (2) is entirely in my 
favor. In this case both sets of plaintiffs are interested in dis­
proving the case set up by the defendant. It is to be considered 
in a case like this whether the defendant has been embarrassed 
in his defence by the joinder of causes of aotion. I f  that is so, 
they may be separately tried, It is essential to see who are

(1) I. L. E., fl Miul., 239. (2) I. L. B,, 10 Bom, 110.
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I8D5 tlio necestiMvy piirties in the case. The canso of *Jiction on the part 
HiRiHONi plaiiitiS No. 1 and on the part of plaiutifi?s Nos. 2, 3-auc! 4 eannot 

D a ss i bg said to ba different. “ 'Oiiuse of action”  means the infringement 
Uaki Chues of right, and does not iiiolade the right. la  the Judioature Act the 
eaoprDHKY. expression “  canse of action”  does not appear. In the case of Snmrth- 

t m k e  V . H a n n a i j  (1 ) , it htss beau held that the rule of joining aevoi'al 
plaintiffs ■with distinct causos of action in one suit applies only 
to those cases vfhere the several plijintiffs claim the “  same relief,’  ̂
o)' where it is donbtfnl in which o f the jjlaintiiJs or in what 
Jinmber of thn plaiutiiis, and whether jointly or severally, the legal 
right to relief exists. In this case the relief claimed is the same. 
If the words “  same cause of action ”  mean right first and then 
invasion of it,, then the word “  severally ”  in section 26 of the 
Code is very inconsistently nsed.

Mr. Hill foi' the respondent.— It is to be seen iij this case 
what is the meaning of the words “  cause of action.'’ In a suit 
for ejectment, it means (1) the right; (2) the infring-ement of such 
right. The expression, “  cause of action, ”  has been nsed consistent­
ly in the same sense thronghotit the Code. The law lays down that 
the plaint must state when and where it arose. The fact of 
the plaintiff No. 1 being dispossessed does not give any cause of 
notion to the other plaintiffs. There is no allegation in the 
plaint when the other plaintiffs were dispossessed. There will 
be Ginhiirrassment to the defendant for that reason. In this 
case the putni has been created after dispossession. The oanse 
of action is diiferenfc for each af the sets of plaintiffs. There 
are distiiiot causes of action, althongli they may arise in the same 
U'ansaction. It is not the relief that is to be looked to, hut the 
cansa of action. In the cases cited by the other side, there was no 
alternative statement o f facts, and no distinct rig,ht was infringed ; 
they are tlierefore distiiignishable.

Sir Qrijjith Emns in reply.
The judgment of the Court (MAOPHEHSOisr and Banbkjeb, 

JJ.) was as follows :—
This is an appeal from an. order of tho Subordinate Judge of 

Khulna returning a plaint for amendment on the gi'oimd that

(t) L. li, App. CivB., (1391) 40'1.
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it is biiil by reasrsn of misjoinilci’ of difi'oi’ent plainiift's having 1895 
different causes of action.

The plain!; alleges iu substance thsifc the propartles maatioiied I )a s s i  

iu the schedule to it were owuaci and possessed in equal shares by HAiii^CauKK 
Qadhadhui- Bhunja Chowdhry, father of plaintifl'N'o. 1, Haramoai, Chowdukx. 
imd his brothel'Pi'otap Narayau Bhuuja Chowdhry ; that Fro tap 
died in 1245, leaying two sous, and Gadhadliiu- died in 124d, 
leaving an infant son, an infant daughter, the plaiutitlf Hai’araoni, 
and a widow Chimdrainoni ; th.it Gadliadhur’s son died in his infan­
cy, leaving his mother Ohuiidi-amoni as his heir ; that Ohuiidi'amoni 
and Haramoui, plaintiff No. 1, lived iu ooimnensality with the 
.sons and grandsons of .Protap ; that on the death of Chundramoui 
in Falgnn 1295, the plaintiffs Nos. 2, 3 and 4, sons o f  Haramoni, 
plaintiff No. 1, became entitled to the eight annas share o f Qartha- 
dhiir, -which had devolved on his infant son, a.s that son’ s sister’s 
sons and 'next heirs; that if  for want of evidence the plain­
tiffs fail to prove that Gadhadhur died leaving a son, plaintiff 
No. 1, Haramoni, would be entitled to Gadhadhnr’s eight-annas 
ghara as his daughter and next heir; that plaintiffs No-s. 1, 2, 3 
and 4 have jointly granted a -puini settlement o f the said share 
to plaintiff No. 5 ; and that as the defendants have wrongfully 
kept possession of the said share, theplaiutiffs Nos. 1 to 5 havB 
jointly brought this suit for possession and mesne profits, iipois 
establishment of the title of either plaintiffs No. 1 and No, 5, or 
of plaintiffB Nos. 2, Sand 4 and No. 5.

The suit is brought against two person,9, one of whom, defen­
dant No. 1, is said to claim the properties in dispute by purchaso 
from the represeutntive.s o f Protap, and the other defendant No. 2 
is said to holtl the same in pw tni under defendant No. 1.

The defendant No. 1, who alone appears to have filed any 
written statement, denies that Gadlmdhnr ever had any 
intere.3t in the propertie.? in dispute ; and he a,lieges that 
Gadhadhur died before his father, without leaving any son ; that 
he does not know whether Ohundrainoni was the widow of Gadha- 
dhixrandplaintiff'No.l, Haramoni, was his legitimate daughter, 
nor whether plaintiffs Nos. 2, 8 and 4 are the legitimate sons 
of plaintiff No. 1 ; that by an ancient custom prevailing in the 
family to which Gadhadhur belonged, females and persons of a
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1895 diflereiit have always boon excladed  fronM nberitaiice ; and 
""hahamqni plaintiff No. 1, nor ber song the plaintiffs! N os, 2, 3 and 4-,

Passi can hfive any righ t b y  inheritance to  any propei'ty whioh was
lU iu *Oetjhm originally owned b y  Gadhadhar ; that he is a bona fide pnrchaser o f 

CiiowDHEY. |;1jq pi.(,p0|.|-igg Jq dispute for valne w ithout natioe o f  plaintiffs’ 
claim ; that the plaintiffs’ claim  is barred by  lim itation ; and that 
the plaintiffs are not entitled to jo iu  in  b r in g in g  one suit.

The Court below, upon the last-mentioned objection of the defea« 
dimt No. 1, held that the plaintiffs Nos. 1 to 4 cannot join together ia 
bringing this one suit, but that they must elect whether plain­
tiff No. 1 or plaintiffs Nos. 2 to 4 should carry it on ; and on the 
8tb of March 1894 it ordered that the plaint be returned for aineiid- 
jnont accordingly.

Against that order the plaintiffs have preferred this appeal, 
and it is contended on their behalf that tbe Court below is wrong 
in holding that there has been any misjoinder of plaintiffs in thia 
case, sucb as would necessitate an amendment of the plaint, when 
section 26 o f the Code o f Civil Procedure provides that persona 
may join as plaintiffs in whom tbe right to any relief claimed is 
alleged to exist “  in tbe altornativo in respect of tbe same cause 
of action.”  On the other hand, it is argued by the learned Counsel 
for the respondent, that though persons setting up a right to 
any relief claimed in the alternative may join as plaintiffs, it must, 
as section 28 of tbe Code rec[uires, be in i-espect of the same 
cause of action, and as the phrase “ cause o f action”  includes 
not merely tbe facts constituting- the infringoment of the 
plaintiffs’ right, but also those constituting their title, and those 
last, in the present casQ, are different and eonfliotiiig, tbe plaintiffs 
cannot be said to bo claiming relief in the alternative in respect 
of the same cause of action.

The point raised in this case is not free from doubt and diffi­
culty. Its determination must depend upon the coustruotion 
of section 2C of the Civil Procedure Code road with section 31.

Section 26 of the Code of Civil Procedure is taken word fori' 
word from Order X V I, Rule l o f  the Supreme Court of Judicature, 
■with the addition, of tbe words “  in respect of the same cause of 
action ” at tbe end of the-,first sentence. This qualification seems 
to have been added to avoirt-,any difficulty that might ari.se from
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a literal construction of the Englisli rule, namely, the joining of 1895 
plaintiffs with distinct causos of action in one suit, ag -was held H aeamoni

to be allowable in tho case of Booth v. Briscoe (1). The doubts D a s s i

attending the construction of tho English rnle have been set at rest H abi Ohubn 
only recently by the decision of the House of Lords— Smurth- ‘ ûowDHfiY. 
leaite v. Hminatj (2) — in which it has been held that the rule applies 
only to those cases where the several plaintiffs claim the same
relief, or where it is doubtful “tin which of the plaintiffs, or in what
number of the plaintiffs, and whether jointly or severally, tho 
leg a l right to relief exists. ”  Bnt thongh the addition of tho words 
“ in rospeotof the same cause of action ”  may have been intoncled to 
remove a difficulty of one sort, it has produced a difficulty o f 
another sort, namely, that of construing the section so as to make 
the qualification implied by those words compatible with the case 
in which different plaintiffs claim the same relief in the alterna­
tive. For if  the phrase “  cause of action”  be taken in its 
oompehensiVQ sense as including the entire set o f facts that 
gives rise to an enforceable claiin, that is, tlie right and its 
infringement—see Read v. Brown (3)—it is difHoult to imagine a 
case in which two plaintiffs can claim the same relief in tho 
alternative in respect o f the santo causa of action, that is in 
respect of the same right and the same infringement thereof.
From the very fact o f their claiming the same relief in the 
alternative, the facts which constitute their right to it, as alleged 
by them, must be not only different, but also conflicting’ 
and rautually ftsclusive. The learned Counsel for the res­
pondeat sought to obviate this difficulty by putting forward 
the same view that was taken in the cases o f Linciammal y, 
Venkatammal (4) namely, that the words “  in the alternative ”  
apply to cases in which there is a doubt as to who is the person
entitled to sue upon the cause of action, as in the case o f a
sale to an agent, in which there may arise a difflculty as to 
whether the principal or the agent should sue, or in cases where 
parties have different and conflicting interests in the same sub­
ject matter, and an act is committed which gives the same cause

(1 ) ti. S ., 2 Q. B. D., 496. f t )  U  B., App. Ga., 1894, p. 494.
(3) L, R., 22 Q .B . D., 131. , (4 ) I. t .  E., 6 Mad., 239,



1805 of aclion to Rit-lier party according to the eventual detenninatioii 
" harmioni o f  Court as to vvliioli o f tlie two is entitled tomracovev.

D a ssi ■\Ve feel, no douM, that the cases here suggested are among
H art ohitrs those to whioh the words in the alternatiye are intended to apply ; 
CuQWDiiET. difficulty in understanding is as to how the

principal and the agent in the one case, and the parties having 
different and conflicting interests in the other, can he said to have 
the same cause of action, if that expression be taken to include 
the facts which constitute the right and its infringement, when the 
facts which constitute their rights must be different.

Following the ordinary canon o f construction that a clause 
in a statute should bo construed, so as to give some meaning to 
every part of it, and bearing in mind that the expression “  cause 
of action ”  has not been deSued anywhere in the Civil Procedure 
Code, except indirectly for the purposes of section .17, and that 
so far as that seotioii goes it is used in a restricted as well as in 
some respects in an elastic sense, we think the proper way to 
construe section 26, so as to give the words in the alternative 
some meaning, is to hold tliat the expression “  cause of action ”  
occurring in it is used, not in its comprehansive, but in its limited 
sense, so as to incliide the facts constituting the infringement of 
the right, but not necessarily also those constituting the right 
itself, so that the qualifioatioii implied in the words “ in respect 
of the same cause of action ”  will be satisfied if the facts which 
coustitiite the infringement of right of the several plaintiffs are 
the same, though the facts constituting the right upon which they 
base their claim to that relief in the alternative may not be the 
same. W e are aware that this view is opposed, not'on! y to the 
Madras case already cited, but also to that o f JStussenaanji Merwanji 
Panday v. Gordon (1), but we feel constrained to dissent from these 
decisions so far as the point now tinder consideration is concernod, 
as otherwise we find it impossible to make section 26 consistent with 
itself. Nor do we think that this view is opposed to the prohi­
bition implied in section 31 of the Code against the joining of 
plaintiffs in respect of distinct causes of action.

But besides the restriction im posed upon the joinder o f

(1 ) I. t  R., G Bom,, 2G6.
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plaintiifs nude I’ section 20 of tbe Code by the words “  in respect 1895 
o f tae s a m a  caus0‘'o f  action,”  ttere is a  f u i 't h e T  restriction implied H a b a m o n i ' 

itt tlie rule enunciated in tlie first seutenca of t h e  section, wliolly D a.?si 

ii'respoofaVa o f tbose words, as pointed out ia the ease of jiaui Cuur ; 
S m u rth im ite  r . U a n n a y  (1) cited above, which limits the applica- (JaowDunr. 
tion of the rulo to oa.ses in which the relief ohuined by the 
plaintiffs who are joined is “  the same relief,”  or -where “  it is 
doubtful in which o f the plaintiffs, or in -vvhat number of tho 
plaintiffs, and whether jointly or severally, tho legal right to relief 
exists.”

Now let iis see how tho combined operation of these two 
restrictions to the joinder of plaintiffs affects the joinder o f the 
plaintiffs in the present case. The plaintiffs here all complain of 
tho same wrongful act o f the defendants as constituting the iri- 
friugfiment o f their right, that is, their cause of action (in the re­
stricted sense explained above), namely, the retaining of wrongful 
possession of the property in dispute to which the plaintiffs are en­
titled ; they all claim the same relief, namely, possession and mesne 
profits ; and they have joined in bringing their suit, because the 
fifth plaintiff has a derivative interest, namely, a putyii interest In 
the property in dispute, and the other fonr plaintiffs, though they 
advance no antagonistic claims, and all admit that the right to the 
proprietary interest is in plaintiffs Nos. 2, 3 aud 4 as the heirs of tie  
son of Gadhadhur, are in doubt as to whether they will be able to 
prove that Qadhadhar died, leaving a son,,or whether the Oourfc will 
eventually hold that Gadhadhur was the last full owner ; and that 
the right to the disputed property by inheritance was in his daugh­
ter, the plaintiff No. 3, and not in her sons, the plaintiffs ISToSr 2, 8 
and 4). The immediate legal right twthe relief claiJaed is the right 
by inheritance, to take nporr the d^ath of Ohnndramoni, the pro­
perty which originally belonged id  Gadhadhur, though it is doubt­
ful whether that right is in plaintiff No. 1 or in plaintiffs Nos. 2, li 
and 4, by reason, o f there beimg ‘ doubt as liow certain facts 
antecedent to the sucoession of/Ohundramoni, and subsequent to 
the demise of Gadhadhur, haptlonad. Snch a case, in our opinion, 
ootaes clearly withia section 2^ of the Code o f Oivil Procedure,

(1) L. R.,//App..Gn. (18M ), 40 i
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1895 as expIainoJ above, as being a case la whioh tiro right to tlio relief 
claimed is alleged to exist jointly as between &ose c la i i n i E g  tlis 

JD.vssi proprietary aad fyutni interests, and in  the alternative a s  batwaea 
H a r i G u d b n  claiaiiug the proprietary interest in rospeefc o f the sama 
OuowDHKT. cause of action.

Again, another fair test to- apply ia order to ascertain the 
meaning and intention of the Legiakture in eases like 
this is to compare the result of the two sets o f plaintiffs 
suing jointly, as thoy have done, with that o f their siting 
separately, each set putting forward that bniaab o f  the alter- 
DatlTe which vronld Test the right to relief in them. "lu the 
former case, accepting, as we must do at this stage, their 
other allegations to be well fouQdod, one of the two sets of 
plaintiffs mU'St have the right to the relief askod for, but one 
onfi/ can ham it, and as the two sots do not quarrel between 
themselves, the case may be disposed o f without any determiaatioa 
(unless the defendants want it) of the doubtful issue of fact as 
to whether Gadhadhur did or did not die leaving a son. In the 
latter case, that is, wherer separate suits are brought, there, too, 
accepting the other allegations as true, one of them must bo 
decreed, but orj^ one can be decreed, and the doubtful issue of 
fact mentioned above nrast be determined to ascertain which Of 
the two suits should be decreed, though if the plaintiffs had not 
been compelled to sue sefiarately, there being no conflict 
between them, its determination would have been -unnecessary- 
Thus, by the one coui^e are avoided a multiplicity of suits, 
and the determination of an unnecessary issue which would 
be unavoidable-in the other course, and the Legislature could 
never have intended the ,]attov com'se in preference to the 
former. The object of the defendant in resisting the joiodei* 
of plaiutiifs in this case is evident. He wants that they should 
be made to fight against each \other, though they do not wish 
to do so, and thus each dsdtrpy the ease of the other upoa 
tbo point aa to whether GadJiadlaW did or did not leave a son, ;, 
but he forgets that both the tw^ alternatives oannot be false,' 
aud that oue o f them must be truje. One fails to- disoove^ ^ny 
reason based upon grounds of fwmess and justice, or 
af convenience to litigants, or to Otoirts for which the
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latare could have prohibited the jo in in g  o f  plaintifta ia  a case 1895 
like this. W e mus't, therefore, hold that they have been rightly  Hahamoni ' 
jo in ed , and that the frame o f  the suit is not bud on account D assi 
of the misjoinder o f  plaintiffg. W e  m ay add that the case o f Ham OnnEN 
F aU rapa  V. B u d ra p a , (I )  ia very m uch in point, and fully sup- G h ow dh ky. 

ports the view we take.
The result, then, is that this appeal must be allowed, the order 

appealed against set aside, and the case sent back to the Court 
below with direction to allo-w the plaintiffs to proceed with the 
suit upon the plaint as framed.

Appeal allowed.
s. o. a.

PR IV Y COUNCIL.

VOL. XXII.] CALCUTTA SERIES.  84 3

B H A G A B A N  B A M A N U J  d a s  (PIAINTIFP) V.  E A M  P E A P A B N A  P . C. *
R A M A N U J  D A S  (D e f e n d a n t  by B e vivo r . )  1894

N ovem ber 9,
[O n  appeal from  the H igh  Court at Calcutta.] 15,

Mindu L aw — Endowm ent— Successiorias moJiant o f  a niuth a t P a r i— C ustom ary F ebru ary  2 . 
rule— R ight o f  a  chela,— A lleged  disqualification o f  m ohant to take a 
cl-ela hy reason o f  being a leper.

T w o ri\'al claim ants contested  the righ t to su cceed  to the office o f  m ohant
o f  a mourusi ninth under a custom ary rule o f  succession . B oth  the Courts
below found that the mohant f o r  the tim e be in g  had p ow er to  ap p oin t hia 
BuocesBor from  am ong hia chelas ;  that in th^ absence o f  appointm ent, a 

chela, or,'^it' there should  be m ore than one, the; eldest chela, w ould  su cceed  ; 
and tliat there b e  no chela th ea  a g u ru ih a i  or chela  o f  the sam e guru
with the decvS‘‘ ®®'̂  m ohant, w ould  succeed.

The plaintiff5>9 was that he had been d u ly  taken as a chela  and
appointed by  the last w hos^ 'title  disputed. T he d efen d an t,
who was in possession, denied that the pla 
alleging that, ovon  i f  the last m o /« --n a d >  '
this act w ou ld  have been invalid  hy re ^  that h a v in g  been a
leper. The defendant’s title was that h « ^
mohant w ho had preceded the last and p osition  to  dispute tha
Tight o f  succession , but had y ie lded  if

Present-. L o r d s  W a ts o n  H c a M a c n a o h t e n  and S hand , and 
S ib  H. CoiroH.

<1) I.


