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Before Sir TW. Comer Pethavam, Knight, Chigf Justice, and 21r. Justice Beverley.

DUNIA LAL S8EAL (Pramwrirr) ». GOPT NATH KHETRY
awp ornEas (DEFEEDANTS.)™

Land dcquisition Act (X of 1870)—8uit for compensation — Buildings on
land—Ownership in  land aend buildings—Londlord and Tenunt—
Transfer of Property Act IV of 1882), scetion 108, clause (k).

A plot of land was acquired under Act X of 1870 for the econstrno-
tivn of a road within the town of Calcutba ; the tenants who had ereclod
nragonry buildings on portions of ihe land, and who were in possession at
the time of the acquisition, claimed befora the Colleotor, the valuo of their
intereats ; but the owner of the land claiming the whole of the compensation
monoy, the matter wag referred to the District Judge, who found that the
lands were originally granted for building purposes, and  allowed a
share of the compensation money, viz., the value of the buildings, to the
tenunts. On appeal to the High Court by the owner of the land, on the
grouad that the respondents’ tenures, which wore of a temporary character,
having come o an end when the land was acquired by the Municipzﬂity,
the buildings standing on the land became his property, and that the
tenants were not eatitled to compensation,

Held, that the Judge came to a right finding on the facts, and that
the owner of the land was mnot entitlod to the buildings erccted by the
tenants without being liable to pay them compensntion, even if the tenancy
had come to an end.

Held vlgo, tht, as the land was acquived by the Corporation during the
continuance of the lease, in the sense that the relationship of landlord amd
tenant waa still subsisting between the parties, and having regard to section
108, clause (%), of the Transfer of Property Act, which applics to Caleutte ns
well as to the mofussil, the tenants were entitled to the compensation for the
buildings. Juggut Mohinee Dossee v. Dwarka Nath Bysack (1) distinguished.

Tuw facts of the case are shortly as follow: A plot of land,
with buildings on it, was acquired, under Act X of 1870, for the
purpose of making a road within the town of Calcutta, The ad-
mitbed owner of the land was one Dania Lal Seal. Ona refer-j\

*Appeal from Original Decree No. 79 of 1893 aguinst the deoree, af.f
C. B. Garett, Tsq, Distriict Judge of 24-Pergunnahs, dated the 16th of
Febroary 1893,

(1) L L. B, 8 Cale., 582.
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ence hy the Land Acqlusmon Collector to the Clivil Court under 1805
section 15 of thd Land Acquisition Act (X of 1870), Dunia 7"
Lal Seal claimed the whols of the compensation money, whilst ~ Sear

Gopi Nath Khetry and others claimed a share of the amount on the
ground that their ancesiors had erected buildings upon the land
and they had been in possession thereof for a long time, on
payment of a wmonthly ground rent. The District J udge of
94-Pergunnahs found that the land had been originally granted
for building purposes, and awarded the value of Lhe buildings
to the said Gopi Nath Khelry and others., From ‘this decision
the owner of the land, Dunia Lal Seal, appealed to the High
Cours.
Mr. P. 0" Kingaly and Mr. 2eNair for the appellant.

Dr. Rash Behary Ghose, Babu 8ivish  Chunder Chowdlry and
Babu Sarat Chunder Rai for thoe respondents,

Mr, O Kinealy.~The claimants are simply lessees of the land
who built bouses thereon. In Caloutta buildings belong to the
owner of the land. In this cage there is no suggestion—not a
shadow of one—that the tenancy isa permancnt tenancy. The origi-
nal lewse was a temporary lease, the term of which expired, and a
fresh lease was takbn by the ancestors ol the claimants and the
rent wag enhanced from time to time. There was no subsisting
lease at the time of the acquisition of the land. The elaimants could
only claim fiftecn days’ notice to quit. ft has beon hold #n the easo
of Juggut Mohinee Dossee v. Dwarka Nath Bysack (1) that the
law of equity and good conselence is applicablo in Caloutta, and
not Hindu or Mahomedan law amongsh the Hindus or Mahome-
dans 1:especﬁively. That being so in the present case, the elaim~
ants ave not eniitled to the compensation for the buildings. There
is no evidence of the fact that, whon the cluimants took the lease,
it was agreed helween the parties that the houses would remain
the property of the tenants on the expiration of the lease, Whatevar
might have been the original lease, the leaso having come to an
end, the tenants are not entitled 1o the compensation elaimey i
There was no ngroement, botween the parties that the h/~ez she’, s d
remain the property of the tenants even aftér the oxwl'uabzon of the

(1) I, L. R, 8 Clale., 582,
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terns of the lease, and cven if there were uny, that agreement ought
. 3 IS
to have been registered.

Dr. Rusk Behary Ghose for the respondents.—The case of
Juggu, Mokince Dossee v. Dwarka Nath Bysack (1) is distinguish-
able. It does not apply to the present case. 1t would have
been applicable if in that caso the purchaser from the widow Lad
erecled the building before the reversioners ecame into possession.
In that case the huilding was erected after the land fell into
the possession of the reversioners, In this case lhe tenanls were
in possession when the land was acquired. Tt has been held that
where a landlord has nol objected to buildings crected by a tenant
for a period of twenty-five years, and during that time had
received rent from the tenant, even if the Court were not justified
in holding that the land had originally been granted for building
purposes, ihe landlord would be precluded [rom ejecting the
tenanl without compensation, Bee Yeshwadabai v, Ran Chandra
Tukaram (2). It has also been held that a tenant is entitled
to vemove the materials of & house built upon the land by him.
BSes Russich Loll Mudduck v. Loke Nath Kurmokar (3) and In
the matter of the petition of Thakoor Chunder Paramanick (4).
The same vulo has been incorporated insection 108, clause (4)
of the Transler of Property Achk, Bven supposing that the elaim-
ants were monthly tenauts, yet, considering the fact that they
would have remained tenants on the land bub for the opening of
the road, no jury weould have come to the conclusion that the
tenants had no inlerest at all. See K parte Farlow, In the matter
of the Hunyevford Mavket Company ().

Mr, (FKinealy in roply.~The case of Bx parte Farlow(5)
reliod on by the olher side is not a case between a landlord and
a tenant. To follow the principle as laid down in thal case wouald
be {o make the landlord pay for his forbearancé. The case of
Inihe matier of the petition of Thakoor Chunder Paramaniok (4)1is
one of Hinda law, so it does not apply to the prosent easo. The

DI R 8 Cale,, 582, (2) L. L. B, 18 Bom,, 66,

b, (3) L L. B, b Calo,, 688.
' (i) B. L. R, Sup. Vol, 595 ; 6 W, R., 28,
(5)2 B & Ad. 311 (346).
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case of Russick Loll Mudduckv. Loke Nath Kurmokar (1) is no
authority after the caso of Juggut Mohinee Dossee v. Dwarka Nath
Bysack (2). The manner in which section 108 of the Transfer of
Property Act has been drawn shows that it is not applicable to
u case like the present. Things attached to the earth oust be
removed, if at all, during the continuance of the lease. Section
108, ctanse (%) of the Transfer of Property Act does not apply in a
cage like Lhis where there was a break of tenancy. Supposing the
tenants had a right to take the mmterials of the building, thoy had
plenty of time to do it, and, not having done so, they are not now
entitled to compensation. In order to make the owner of -the
Jind liable to pay for the mouney spent by a tenant in improving
the land in the belicf that he hus a good title thereto, fraud and
deceit on the part of the owner must be clearly proved; sce
Junglois v, Ratiray (8). Here nothing of that kind has been
proved. .

The judgment of tho Court (PrrEERAM, C.J., and DBnveRLEY,
dJ.) was as follows :—

"This is an appeal from & decreo of the District Judge of 24-
Pergunnahs apportioning the compensation money awarded for
a plot of land, 9 Mullick's Street, Caleutta, aequired under Act X
of 1870, for the construction of the Harrison Road.

The appellant is the owner of the land in question, and the
respondents reprosent tonants under him who had erected masonry
Luildings on portions of the land. The tenants claimed before
the Collector the value of their respective interests in the land,
bt as the owner claimed to be entitled to the entire compensation-
monay, the matter was referred to the Judge under section 89 of
the Act.  The Judge has awarded lo the respondents the wvalue
of the buildings which stood on the porlions of the land occupied
by thom, and against this decree the owner appeals.

It is proved by the ovidence that the respondents, or their
predecessors in interest, have occupied portions of the land for
many years, paying rent therefor to the appellanf ; that in one
case forby years ago, and in the other twenty-five yours ago, the

(1) L L B, 5 Cal, 688, @ L Le R, 8 Cule,, 582,
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respondents, with the knowledge and pormission of the appellant,
orected masonry buildings on the land whieh they have since been
letting out to tenants ; that the respondents have no written Joases,
but that the rent has been vavied from timeto time, being fixed
for short terms either by oral or written ngreement hetween the
parties. The reapondents were thus in possession at the time the
land was acquired by the Corporation. '
Upon these facts the District Judge has found that the pro«
sumption arizes that the lands were originally granted to the res-
pondents for building purposes, and that they werce entitlad to hold
them so long as they paid the rent which they agreed to pay.
We think that these findings ave borne ont by the evidence, and
under these circumstances we think that the respendents wore
clearly entitled to share in the compensation awarded for the land,
though it may be open to qunestion whether the mode in which the
value of their interest has been ascertained was the correet one.

Mr, O’Kinealy on behalf of the appellant has contended that the
respondents’ tenures having come to an end when the land was
acquived by the Corporation, the buildings standing on the land
beoame the properby of the owner of the land, and that the Judge
was wrong in awarding the value of those buildings to the respon-
dents. In support of this argument he has relied npon the ease of
Juggut Mohinee Dossee v. Dwarka Nath Bysack (1), In that case it
was held thatthe purchaser of a Hindu widow’s estate in land situated
in Caleutta was not entitled to remove buildings erected by him
ou the land after the land fell into the possession of the rever-
sioners, We think that that case is distinguishabloe from the present,
inagmuch us ab the time the land now in_question was acquired by
the Corparation, the respondonts were actually in possession, where-
agthe ratio decidendi in the case of Juggut Mohinee Dossee v.
Dwarka Nath Bysack (1) was basod on the fact that thy land had
fullen into the posscssion of the reversioners. The learned Judges
who decided that case certainly did not goso far as to hold thal the
huildings might not havo been removed -by the tenants of the
limited cstate while they were stillin possession,

On the other hand, we have been roferred to the ruling of a
Full Bonch of this Court In the matter of the petition of Thakoor

(1) L L. B, 8 Cale., 582,
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Chunder Paramanick (1), to the case of Russivk Loll Mudduek v.
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Loke Nath Burmvkar (2) and to that of Yeshwadabar v. Ram m

Chandra Tularam (8). .
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The rule laid down by the Full Bench was based on the usages ©Gort Nata

and cusboms of the country, and was stated in the following
terms

“ We think it clear that according to the usages and ocustoms
of the country, buildings and other such improveents made on
land do not by the mere accident of their attachment to the soil
become the property of the owner of the soil ; and we think it
should be laid down as o geneval rule that if he who makes the
improvement is not a mere trespasser, butisin possession under
any fona fide titlo or elaim of title, he is entitled either to romove
the materials, restoring the land to the state in which it was be-
fore the improvement was made, or to oblain compensation for
the value of the building if it is allowod to remain for the hencfit
of tho owner of the soil, the oplion of taking the building, or
allowing the removal of the material remaining with the owner of
the land in those cases in which the building is not takon down by
the builder during the continuance of any estate he may possess.”

In the case of Juggut Mohinee Dossee v, Dwarka Nath Bysack (4)
the above rule was treated, not as a rule of Hindu law, bat as a rule of
equity and good conscience, applicable to tho mofussil but not to
Calcutta. Pontifex, J., pointed out that the rale laid down, in
Narada related to contracts for tenancies in which rent was paid,
and did not apply to the case before him,

In the casc of Russivk Loll Mudduck v. Loke Nath Kurmokar {2)
Wilson, J., held that in a guestion of tenancy created by contract
between Hindus the parties were governed by Hindu law, and
that the rale laid down by the Full Bench would apply even in
the town of Calcutta.

In the Bombay case, which roluted to land in the town of
Bombay, the position of the plaintiffs was very similar # that
of the respondents in the case before ns. They haddield the

{1) B.L. R, Sup. Vol, 505 ; 6 W. R, 228. (2) L. L. R., 57 Cule., 638.
(3) L1. B, 18 Bow , 66. (4) LI R.,/8 Cale., 582
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land for some years and had been allowed to erect buildings upon
it. The defendant then attempted to treat them as monthly
tenants, gave thom notice Lo quit and sought to eject them without
any compensabion whatever. The Court appears to liave thonght
that Aet X1 of 18575 would apply to the case, but as the defendants
in that case claimed to retain the possession of the land and not
merely to receive compaensation for the buildings, it was decided
thal even it the Court was not justified in holding thal the land
had been originally granted for building purposes, the defendunt
was precluded . from ejecting the plaintills without compensa-
tion,

In the face of these anthorities we should not he prepared to hold
upon the authority of the case of Juggut Molinee Dossee v. Dwarka
Nath Bysack (1) that even had the tenancy been determined, the
appellant in the present case would have been entitled to the build-
ing erecled by the delendants without being Hable to pay them
compensation.

The Transfer of Property Act (IV of 1882) applies to Calentta
as well as fo ihe mofussil, and section 108 of that Act provides
that in the ubsence of a contract or local usage to the contrary
the lessor and the lessee of immoveable property, as against one
another, possess certain righls and are subject lo certain liahilities
therein specified, and among the rights of the lessee clause ()
provides “that the lessee may remove at any time during the
continuance of the lease,” all things which he has attached to the
earth (see section 3) provided he leaves the property in the state
in which he reccived it. In the present case the land was
acquired by the Corporation during the vontinuance of the leuse
in the sense that the velationship of landlord and tenant was still
subsisting between the parties, and that being so, the respondenis
‘were, we think, entitled to the compensation for the buildings
which was paid by the Corporation.

Tt is possible indeod that the tenants might have been found
to beyentitled Lo alarger umount of the compensation awarded
had their claim been enquired inlo on a different basis, but as
apparentl‘:y‘thcy limiled their claim before the District Judge to
the estimaded value of the buildings, it was nol competent to the

‘ (1) L LR, 8 Calc, 582
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lower Court to award them anything in excess of those amounis.
As a mattor of fact the appellant has been awarded the sum of
Rs. 52,778-1-0 and the respondents the sum of Rs. 2,599 and
Rs. 1,183, respectively. The proceedings on the record do not
show how the total compensalion monoy amounting to
Rs. 56,864-1-0 was ascertained, but upon the evidence on the record
we canuot hut think that the respondents’ inlerests in the lands
have been cheuply purchased at the sums awarded to them.
We must accordingly disimiss this appeal with costs.
Appeal dismissed.
8. C. G
Before Sir W. Cower DPetherum, Knight, Chief Justive, und My, Justice
Beverley.
AGHORE KALI DEBI  (Junument-pipror) ». PROSUNNO COOMAR
BANERJEW anp oruups (DECREE-yoLDERS.) ¥
FLimitation det (XV of 1877), schedule 11, ari. 179, clause 4—Application lo
receive poundage fee—dpplication for the return of a decree partially ex-
ecuted by the Court wheve transferred, for emecution—Civil Procedure Code
(et XIV of 1882), section 223—Blep in aid of execution of a decree.
Neither an application by a decrce-holder to voceive poundage fees from
him in respect of some of his judgnent-debtor’s property purchased by him-
golf, nor an application, for the rotuen to the deerce-holder of a decree, made
to a Cowrt to which it has been lransferrod for exceution, and by which it
has been partially exeonted, ig a stop in sid of execution within the meaning
of the Limitation Act, sehedale IT, art. 179, clause 4.
Krishnayyar v. Venkayyar (1) distinguished,

" Prosusno CooMar Bawersee and another obtainod a mortgage
decree against Srimati Aghore Kali Debi on the 17th Decem-
ber 1887 in the MunsiP’s Court ol Baruipore. The decree-holdeis
made an application for the execution of his decree in the said
Court in 1888, The decree was subsequently fransferred {or exe~
cution to the Munsil’s Court at Alipore. On the 26th September
1888 Lhey made an application for execution to the latter Courts

Appeal from Order No. 213 of 1893, against the oxder of T. D. Beighlon,
sy, Distriot dudge of 24-Pergunuahs, dated the 4th of April 1893, reversing
the order of Babu Shoshi  Bbuslun Bowe, Munsif of Baruipors, daled ihe
10th of December 1892,

(L) I L, B, 6 Mad,, 81.
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