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when the clanses of an Act of the British Legislatuve ave under son-
slruction, are equally cogent in the case of an Indian Statute.
Their Lordships will humbly advise Her Majosty to reverse

or Bungat the decrees appealed from, to dismiss the suit, and to direct that
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May 28.

the costs of both parties in the Courts bolow, as betwoon solici«
tor and client, shall be paid out of the estate of the decensed,
The costs of this appeal must be borne by the estate in like
manner,
Ap peal allowed,

Solicitor for the appellant : Mr. J. I, Watkins.

Solicitors for {the respondent, Premlal Mullick: Messrs,
7. L. Wilson o Co.
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Befare Mr. Juslice Pigot and Mr. Justice Stevens.

GOPI NATH BAGDI ayp otiers (PraIntivrs) « ISIHUR OOUNDRA
BAGDI anp oroers (Drreypants.) #
Co-sharers—DBengal Tenaney Act (VIIT of 1885), seotions 171, 17d—Payment
of decretal amount by one co-sharer to set aside sale, Effect of ~Charge.

Whore the plaintiffs and defendouts were co-lenants of ceriain joles
which were sold by auction in execution of a decree for rent, and the
plaintiffs, by paying the decretal amount and auction-pnrchasor’s foes under
gection 174, Beogal Tonancy Aoty had the sale sel aside,

IHeld, that the plaintiffs did not by sach payment acquire a charge on
the shaves of theiv defaulting co-tonants. Kinw Rem Das v. Mozafer Hoswin
Shaka (1) followed. .

T plaintiffs and defendants were co-tenants in two jotes held
under thoir talakdar, Rajoni Kanla Dubta, who obtained a decree
against them for rout, in execution of which the defaulling joles
were sold by auction. The plaintiffs, under the provisions of section
174 of the Bengal Tenancy Act, paid into Courl the sum of
Rs. 170-9% in liguidation of the decretal amount, and the sum of’t'

# Appeat from Appellate Decree No. 1192 of 1804, against the deoraé
of Babu Rojondro Kumar Boso, Subordinate Judge of Burdwan, dated
the23rd of April 1894, nffirming the docree of Babu Loke Nath Nundy,
Munsif, first Court, Burdwan, dated the 15th of June 1893, ‘

(1) I L. B, 14 Calc,, 809.
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Rs, 15-5 far payment fo the avetion-purchaser ; and the auction
sale was accordingly set aside. The presentsuil was brought by the
plaintiffs for contribution, and for a declaration thatthe plaintiffs
had acquired a charge on the shares of their defaulting co-shavers
for their proportion of the amount paid on their behalf by the
plaintiffs, It was held by the Subordinate Judge of Burdwan
(affirming the decision of the Court of first instance) that the
said payment hy the plaintiffs to have the salo set aside gave
them nocharge on the shares of their co-sharers. TIrom this
deeision the plaintiffs brought this appeal to the High Court.

Babu Bepin Delary Ghose (Jr.) for the appellants.—The
plaintiffs paid the entire amount of the money payable by
them and their co-sharers, the defendants, in order to protect
the holdings from being sold under the rent decree.  The defen-
dants have been immensoly benefitted by this payment. But for thig
the rights of the co-sharers in the property would have been extin-
guished. I contend lhat this payment being necessary to save the
interesls of tho co-sharers in the holdings gives the plintiffs
n churge on the share of each of the defendants for the proportion
of lhe deeretal amount puyable by such defendant. By section 171
of the Bengal Tenancy Act the proportion of the amount payabloe
by the defendants should be deemed to hew debt secured by a mort-
gage of the shares of fhe detendants in the holdings.

Bahu Hara Chandra, Chakravartt for the respondents.—There
is no charge on the shaves of the eo-sharers, The Full Bench have
decided in Kinw Ram DNas v. Mozafer Ilosain Shaha (1) that
there is no general rule of equity to the effoet that wheever,
baving an inferest in an estate, makes a payment in order to save
ihe estate, obtains a chiarge on the estate, Section 171 does not
apply, for the payment deseribed in thab section is one mado
before sale and not afler sale asin section 174, Besides, sectlcn
174 gives no such charge, and therefore it must be taken that the
Legislature intended that there should bo none.

The judgment of the Court {Pieor and Srmvmys, JJ.) was
delivered by

Picor, J—As to the general principle vpon which the learnel
pleader for the appellants stated the case to us, we think we are

(1) I. L, R., 14 Cale., 809,
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bound by the ease of Kinn Bam Dus v Mogaffer Hosain Shaha n
" which we are unabla to distinguish in principle [rom the cage
made on behall of the appellants ; and we think that a payment
of a nabure so peculiar as that nnder section 174 would need some
indiceation in the Act itzell in connection with that section lefore
we should feal at liherty to accede to the appellants’ contention by
declaring that, bosides their vight to contribution personally, they
had also a right to o charge on the property so far as the shares
ol their co-tenants are concerned {or the amount paid by thom
under the provisions of thai section, There is nothing in the
section which confemplates any such right ov privilege on the
part of the person paying, and we do uot think we should add
such a provision ag that to section 174,

We therefore dismiss the appeal will costs.

F. Ko D Appeal dismissed.

Before Sir W. Comer Petheram, Knight, Chief Justice, and Mr. Justice Beverley,

AUBIIOYA DARSI (Drerpe-HoLDER) 7. PUDMO LOCHUN MONDOL,
JUDAMENT-DEBTOR AND ANOTHER (PUTITIONER.)®

Sale for arrears of rent—Civil Procedure Cods ( Aet XTV of 1888), sections 311
and 312~~Application to set uside a scle of a tenwre by a purchaser from the
Judgment-debtor prior to attachment——Second appeal—Qrder setling aside
sale—QCivil Procedure Code, section 622,

A person who claims to be o purchager of a tenwre prior to attachment
from a judgment-debtor whose interest in the tenure has been sold in excen-
tiou of adecrec for its own arrears of rent, is entitled to apply under section 3il
of the Code of Civil Procedare to set aside the male, Asmutwnnisse Begwn
v. Ashrwff Ali (2) distinguished.

No second appesl lies from'an order under section 312 of the Code
setting aside a snle [ Nana Rumar Roy v. Golam Chunder Dey (8) followed]
and the Court refused under the circumstances fo intarfers under section 622,

Tr1s appenl arose out of an application by the purchaser of a
tenure from the judgment-lebtor to set aside a sale of the tenure

# Appeal from Order No. 311 of 1894, against the order of H. W. C.
Carndnfl, Ewq., Officiating Additional District Judge of 24-Pergunnshs,
dated tho 4th of August 1894, affivming the order of Babn Huwro Mohan .
Bose, Additional Munsif of Dismond Harbour, dated the Ath of June 1894 '

(1) L L. B, 14 Cale., 809, (2) 1. L. B, 15 Cale., 488,
(3) L L. R, 18 Culc., 422.



