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it ougtt to be so made by dear s'latutory enactment rather than 
by the adsptioja of a constrnotioQ whiob wovild be at vavianoB with 
the existing rule regiilating the practice of the Ooart. I  think, 
thoraforo, tho Judges of the Small Cause Court have the power to 
liear the applioabion for a new trial. That is the only point 
that I  decide.

The costs of the present application -will abide the result of tho 
application for a now trial.

Attorney for the plaintiffs in tho claim suit ; Babu Kedar 
Sath Mitler,

Attorney for Eadha Mohuu Koy the plaintiff in. the original 
suit : Mr. W. Swinhoe.
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THE ADM INtSTRATOR-QENEKAL OF BENGAL (DisFiiiNDANT) v.
PRBM LAL M tlL L IC K  (P laintu' f) and otuees,

[On appeal from tho Hif^h Court ut Calcutta.]
Administrator-GemraVs A et { I I  o f 1S74), sacUon 31— Transfer by Hindu 

executor to Administrator-Qeneral—Construction o f  Stalutes.

The right of oxociitora to dovolvo Uio property o f  tlioir testator, with all 
powers and clutiea relating to its arlmiuisfcration, upon the Admiuistrator- 
Goueral, oouforrod t>y section 31 o£ Act II  o f 1874, is not oonSned to any par
ticular class o f oxeoutora or o f oatiiles, Tlie right is given to any executor 
in whom  estate o f  tho deoeasod lias been vested hy Tirtuo o f tl)o prahato 
upon tho one eoKdilion that tho Adrainistrator-Ganeral shall consent.

JL ia cuL required that in a oonsylidating stiitute each ennotmenfc, when 
traced to its source, must be oouatruod according to the state o f  thinge which 
existed at a prior time when it tirst became law ; lbs object being that tlio 
Htatutory law, beiirhig on the saljject, ahould be oolleotod and made applioahle 
to tho oxiating oircumstiincos ; nor oan a positive enactment be annulled by 
iudioationa o f iutoation, at a prior time, gathered from  previous legislation 
on the inattor.

Froccedinga o f the LegiBlature in passing a statute are excluded from 
consideration on the judicial coustructioii o f Indiiui, as well as o f  BL'itisli, 
statutes,

Fnseni : L oeds W atbon, IIobhousi!, MAoKAum’EH, and Shakb, and Sib 
E, Cotjcu,
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Esecntors having obtained probate ol; tlio will, and iiogsossion o£ the 
ustate, o f  a Ilinrlii testator, executed a dceil, purporiing to bo in terma o f  
Beotion 31, Act I I  o f  1874, traiisfeniug tlie property, vosteJ in them by tlio 
probato. to tliO Admiuiatrutor-Grauenil.

H d d , reroraing the jiidgn ian l o f  a m ajority o£ the Appellate Court, and 
rtfllrming that o f  the C hief Justice, that this trauaEor -n-aa valid under tliiit 
section.

A p p e a l from  a decree ( 1)  (IGth M ay 1894) o f  an Aiipollate 
Bencli o f  tlio H igh  Ooiirt, afflrniing a iloorco  (21,3t D ccem bor 1893) 
maclG in t i e  oxcvcisG o f  tlie O rdinary O riginal Otvil Jurisdiction.

This suit was brought on the 6t.h SBptombor 1893 by the minor 
adopted son o f Babu Bundo Lai Mulliek, a Hindu, -who died in 
1891, having made liis will, dai'.ed the 5tli August 1889. Tho 
plaintiff, tbrongh the widow as his guardian, claimed that the 
estate of the deceased should be adminisfcorcd tinder the direction 
of the Oonrt, that a Receiver should be appointed, and that 
an injunction .‘should bo granted restraining the Adjninistrator- 
Qeneral from taking possession of the estate, the eseoutor.s having 
transferred to that ofBcer, on the 1-lth August 1893, all estates, 
effects and interest vested in them in virtue of the probate 
obtained by them on the ITth March 1891. The dofondnnts were 
the Administrator-Grenora], 'who alone now appealed, and the two 
executors, Sambhtiiiath Roy and Dwarkanath Bunjo. The two 
latter, who were joined as respondents, did not appear on this 
appeal.

No written answer was filed. On the 32nd September 1893 
application was made by the plaintiif for an injunction to restrain 
the x r̂esent appellant from disposing of part of the estate which 
had been advertised for sale, and for the appointment of a Receiver. 
These were granted on the 21 st December 1893 by Ba l e , J., sitting 
in eseroise of the Original Jurisdiction. Ho was of opinion that 
the traiisfer by the exocutors was not authoriKod by section 31 of 
the A-dnunistrator-GenovaFs Act, II  of 1874. His reasons aro given 
at length in his judgment reported in I. L. R,, 21 Oalc., 732. 
Having held tho transfer to be invalid, he appointed a Receiver oC 
the property belonging to the estate of the deceased.

An appeal was preferred by the Administrator-General, and

(1) The Adm inhlralor-Q oncral v. Premlal MuUioli, I. L. E., 21 Oalc., 732.
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1895 heal'd on the 23i.-d, and tliraa eubsequent days of January 1894 
by a Benoh (Phthbbam, O.J., and Phinsbp and Tkbtist.y-aw, JJ.). 
A  majority of the Jndgos tiffinned tlie decision below, but tie 

OP BRNaAi CMef Jastioe differed from them, holding the transfer to have 
„  been valid under section 81j Act I I  of 187tt. The judgmonts areJ. REMrjAL
Mulliok. given at length in I. L. R., 21 Oalc., 732.

On the 5th April 189i, the appeal o f the Administrator- 
General to Her Majesty iu Oouiioil was declarad by the High 
Court to have been admitted.

Sir R. Webster, Q.G., and Mr. J. D. Mayne, for the appel
lant, argned that the judp;m6iit of the Chief Justice was right, 
and that the decree follovviug the decision of the majority should 
be reversed. Thcs opinion that the Logislatiire had not anthorized 
the administration of the estate of a Hindu testator by the 
Adraiiiistrator-Genaral, the latter consenting to take a transfer 
from the executors, was not well founded. It was not necessary 
to the appellant’s case to maintiiin that before 1870 the execn- 
toi'S of a Hindu’s estate might have made a transfer under section
30 of Act X X IV  of 1867. Whether before 1870 ho could, or 
could not, have made such a transfer, he had another power 
conferred upon him after the change in the law, whereby he came 
to answer the description of an executor derivmg title in virtue 
o f (he probate~a position which he occupied when by the Hindu 
Wills Act, X X I  of 1870, sectiou 179 of the Indian Succession 
Act, of 1863, was, with other sections of that Act, extended to the 
wills of Hindus. The effect o f that section, with section 187, also 
extended, was that to establish his right tho executor must have 
probate, and that io. him when he had obtained probate the pro
perty of the deceased vested. There was nobbing in seation S of 
the Hindu Wills Act o f 1870 which declared that nothing in that 
Act should affect the rights, duties, and privileges of the Ad
ministrator-General,'nor was there anything in section 66 of the Act, 
II  of 1874, or in any of tho Acts relating to his ofSco, which could 
prevent full effect being given, to section 31 of Act II  of 1874 
Tho contention, for the appellant, was that section 5 of the Hindu 
"Wills Act of 1870 could not control the later enactment, II of 
1874, even if it operated upon section 30 of the prior Act, S X IV  
of 1867, though it was by no moans admitted that it did couater-
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act section 30 of llio Act last mentioned. The main argmiiGnt 
was that, as tha result of the oxtension o f section 179 o f tlio 
Indian Succession Act of 1865 to the wills of Hindiis, and the im- 
qualified. re-enactment in 187i of the power of esocutors to 
transfer to the Administrator-General, the latter was placed in the 
same position in regal'd to his capacity to take transfers from the 
oxeoutors of Hindu testators in which he was regarding his right 
to take a trausfer from the executors of Anglo-Indians. Section 
SI of Act II  of 1874 was wide in its terms, and apparently was 
applicable to all oxccatora who derived title from the probate. If 
intention was to be sought in a case of plain construction, the Legis
lature must have been awai’e that, since 1870, the Hindu execu
tor had been the legal rep resen tativo o f the testator for all 
purposes, the property vesting in him as such, and that no right 
as a Hindu exeoutor could be established by him unless he had 
obtained probate. That the Hindu exeoutor, before 1870, derived 
no title from the probate, and was not until that year within the 
meaning of sectioa 30 of the Act, X X IV  of 1867 ( i f  that were so), 
aiforded no reason for reading section 31 of Act II  of 1874 by tho 
light only of the previous law relating to the Hindu eseeutor, 
ignoring the legislation that had taken place and the change 
eifected. It bad been supposed below that section 5 of the Act of 
1870 prevented the operation o f seotion 31 of Act II  of 1874, 
but that agaia was to make the law of the past affect anrl ne
gative that of tha present, though the latter had been enacted in 
positive terms. Hindu testators had been brought by the Legisla
tion of 1870 -\vithin the same purfiew of the law as regarded 
the powers of executors to transfer to the Administrator-General, 
as the esecutors o f those who belonged to the European 
community ; and that officer had been placed, as regarded his 
capacity to take a transfer, in the same position in reference to 
the executors of Hindu testators that he already occupied with 
regard to the esecutors o f Europeans in India. There 
was a fallacy in the argument that because Act II  of 
1874 was a consolidating Act, it must he taken to Have 
boen enacted with reference only to the state o f things to which 
the provisions of earlier Acts related.

Mr. R. II. Cosens Hardy, Q.O., Mr. R, B. Finlay, Q.G.,
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1895 and Mr. J. 11. A . Branson, for the I'ospondent, Premlal
Mnlliok, coiitendod that section 31 of A ct I I  o f 1874 did not

TEAToii- aj)])ly to Hindu exeoutora o f a liiiidu testator, and that tbo
OT̂ iiSGAii osooutors of Nnndo Lai Mulliok had no power to transfer tlie

estalo of thair tcstatoi: to tlio appellant, who ako was not 
Muluck. axithoiizeil b j  law to take such a transfer. Until the Hindu Wills 

Act of 1870 was passed iho estate of the testator did not vest in 
virtue of the prohate. He derived title from tlie gift which the 
■will made, taking nothing from any grant o f the Court— Sham 
Bibi V. Baltleo Das (1) and other cases cited iu the jndgmeuts 
below on this point. Although that his testator’s property vested 
in virtue of the probate resulted to the Hindu executor from the 
legislation of 18T0, it did not follow that tlio t'srfjatm T6-enact- 
mont of section 30 of the Administrator-Gcnoral's Act of !8G7, 
now sootion 31 of the Aot of 1874, could be construed as having, 
by reason of legislation intermediate between these two Acts, 
the efleot of giving to Hindu executors the power to free them
selves from thiiir ofBce by transferring to the Administrator- 
General. Nor did it follow that the latter could exercise a power 
that had been withheld from him in previous Acts. The re
enactment in 187-1 of the section in identical words from Aot 
X X IV  of 18G7 required that the law, as it stood at the date of 
the earlier enactment, should be referred to. In construing a 
consolidating Act, which merely re-enacted sections in prior 
Acts, an incidental effect coidd not be attributed to it o f altering 
the law on a matter which would properly be the subject of ex
press declaration, if alteration were intended by the Legislature. 
It  ought not to be' concluded that powers were added in the con
solidating Aot which were not witluii the contemplation of the 
prior Aots. Eeforence was made to Mitchell v. Simpson (2) (where 
the Sheriff’s Aot of 1887 was construed not to inolude anew state 
of things, but tx> have reference to the former law of attachment 
for debt). The judgments below had rightly given effect, in 
construing section 31 of Act II of 1874, to the marked distino- 
tion in the position of the Hindu executor who obtained probate 
under the circumstances existing at the time when the Aots VII

(1) 1 B. L. B., 0 . 0., 24. (2) h. R,, 23 Q. B. D., 373.

792 t h e  INDIAN LA^Y REPORTS, [VOL. X5II.



of 1849, V III o f 1835, S X I V  of 1867, ttfterwards consolidated 189S
by I I  of 1874, wore pftssod ; also ilie stato of the law tinder the 
Indian Succession Aot of 1865, sootion 331. Seotion 17 of Act II  thator-
of 1874 fsliowed fclial section 15 did not empower the Adininisii'ator- op Bimgal 
G eneral to apply dirootly for the administration of the ostato of ” •_ _ , 1 RUMLAti
a deceased Hindu-witlun me local limits of tho originril jurisdle- Min.LTCK. 
tion, unless he could satisfy the Court that danger was to lie 
apprehended to the estate unless letters should be granted. It 
could not be urged consistently with this that the Administrator- 
General could get a transfer o f the estate by arrarLgoment with 
an executor of it. Yet this incidental effect that the Adminis- 
trator-Ganeral cotild arrange with an eseoutor to tate a transfer 
was, according to the appellant’s ca,so, to ba attributed to the same 
Act, These rostrictions upon the action of that ofiioer wore 
inconsistent with the effect that was sought to he given to .‘seetiou 
31. Again, the trusts of a Hindu will might impose duties, of 
maintaining and controlling religious establishments, that oould 
not well be carried out by him. The gist of the legislation ou 
this subject down to 1870 was that the Administrator-General 
should not administer the estates of Hindus. In 18Ti the power 
to apply under exceptional circumstances and with a limit of 
locality was given. All this pointed to the construction of section
31 placed upon it by the majority of the Court bolow, while the 
opposite construction, would authorize the effecting in a circuitous 
inanrier what could not be done under orders obtained, in a direct 
manner, from the Oourt.

Sir E. Webslo7', (Q.C., replied, loljing on. the argument that, 
as the result o f the extension o f section 179 of the Indian 
Succession Aot, 1865, to the executor of a Hindu testator, oilootod 
liy the Hindu Wills Aot 1870, another power was given to that 
executor ; and that the po.sitive language of section 31 of Aot II 
of 1874 should receive offect.

Afterwards on March 30bh their Lordships’ judgment was 
delivarod by

L ord W a tso n .— Nundo L a i Mullick, a wealthy Hindu resi
dent in Calcutta, died in February 1891, leaving a last will by 
which he disposed of his whole estate, real and personal, and 
appointed Dwarkanath Bunjo and Samhhuuath Roy to be his
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1395 executors and trustees. These gentlemen aecoptod the oifice
■ thus conferred on them ; anJ in March 1891 they obtained a
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t r a t o r -  graiifc of probate from the High Ooni’i  at Calcutta, and pro-

op'benS l ceaded to udininister the trusts of the will. On the 14th August
PnEMFiL they executed a deed, by -whioh they tvangferred the whole
HOLLioK. estates, effects and interests vested in. them by virtue of the said

probate to the appellant, the Administrator-General o f Bengal,
professedly in terms of section 81 o f the Administrator-General’s
Act 1874 (Act No. I I  of 1874).

The clause in question enacts that “  any private executor or 
administrator may, with the previous consent o f the Administra- 
tor-Qoneral o f the Presidency in which the property comprised in 
the probate or letters of administration is situate, by an instru
ment in writing under his hand, bearing a stamp of ten rupees 
and notified in the loc.al Gazette, transfer all estates, effects 
and interests vested in him by virtue of such probate or letters 
to the Administrator-General by his name of office.”

The same section provides that, npon the instrument being duly 
executed and notified, the transferor shall be exempt from all lia
bility for any act or omission after its date; and that the 
Administrator-General for the time being shall have the same 
rights and shall be subject to the same liabilities, which he would 
have bad, and to which he would have been subject, if the probate 
or letters of administration had been granted to him by his name 
o f office at the date of the transfer.

It is not matter of dispute that, i f  the executors and trustees 
of the late Nundo Lai MuUick are within the class of persons 
empowered by section 31 to devolve their administrative functions 
npon the Administrator-General, the transfar was properly exe
cuted and notified, and must receive effect. The only question 
raised and discussed in the Courts below, and in the course of 
this appeal, has been whether the transferors, as the executors 
and trustees of a deceased Hindu, are private executors within 
the meaning o f the clause.

The present suit was brought in September 1893 before the 
High Court, by Premlal Mulliolt, the adopted son and heir of 
tho testator (hereinafter referred to as the respondent), by hi?



VOL. SXII.’] CALCUTTA SEMES. 795

1895aJoptire mofclaer and nest friead, Sreemutty Tregoona Sundei'y 
Dassee. The plaint contains a variety of couolusiona, the first 
tiree of these being (1) for the adminisfc;'ation of the testator’s tbatok- 
estate under the direotiou of the Oonrt; (2) for the appointment o'^'benqaIj 
of a Eeceiver pending the final determination of the suit; and (3) 
for an injunction restraining the Administrator-General from tak- Mcluck. 
ing po.ss6ssion of or interfering with the estate. The testamentary 
encciitora and trastees o f the deceased and the Administrator- 
General were called as defendants.

Mr. Justice Sale, who tried the suit, found by a decree, dated 
the 21st December 1893, that the transfer purporting to bo made 
by the executors and trustees to the defendant, the Admin istrator- 
General, on the 1-ith August 1893, was invalid; and he appoint
ed a Receiver of the moveable property, and of the rents, issues 
and profits of the immoveable property belonguig to tho estate o f tho 
deceased. On appeal, his decision was affirmed by the majority of 
the Court, consisting of Prinsep and Trevelyan, JJ., Petheram,
O.J., dissenting. The present appeal has been been brought by the 
Administrator-General against these judgments. The execiitors 
and trustees, although called as respondents, have made uo 
appearance.

Their Lordships have been nnable to adopt the construction o£ 
section 31 of the Act of 1874, which commended itsflf to the 
majority of the learned Jxidges. The right view o f the Statute 
-was, in their opinion, ex.pressod by tha Chief Ju.stice.

The clause in question is a re-enactment, without verbal altera
tion, of section 30 of the Administrator-General’s Act, 1867 
(Act No. X X IY  of 1867). At the time when that Act passed, 
the executor of a Hindu estate conld not have availed himself of 
the provisions of section 30. His powers and functions -were not 
those of an English executor, but rather those of a manager ; 
he did not require probate, and probate, if obtained, would not 
have vested him with any title to the estate, either real or personal;
■which he administered. Accordingly he was not, within the 
meaning of section 30, a private executor or administrator who 
could transfer to the |Administrator-General any estates “  vested 
in him by virtue of such probate or letters.”
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A  very important cliango was made ia the law by the Hbdu 
Wills Act, 1870 (Act No. X X I  o f 1870), whicli, infer alia 
onnctofl that certain portions of tlao Indian Succession Aot of 1865 
(Act Eg. X o f  18G5) sliould apply to all wills and codicils mada 
by any Ilinila on or after the 1st day o f Scptembei:’ 1870 
Amongst the clauscs thus applied were sections 179 to 189, 
totli incUisivo, which uialco provision for the granting of probate 
and letters of administration. It is snfficient for the pnrposes 
of this case to refer to two of those clauscs. Section 181 is to the 
oifeot that probate can be grantorl only to an executor appointed 
by the will. Section 179 provides that the eseoutor or legal ad- 
Eiinistrafcor, as the case may be, of a docoasod person, shall be his 
legalrejDTcseiitative for all purposes, and that all the property of 
the decoased person shall vest in him as such.

It is not disputed that the immediate effect of the Act of 1870 
was to place a Hindu executor who was in a position, and chose to 
take advantage of its provisions, on precisely the same footing as 
the, eseoutor of an Anglo-Indian testator, in so far as concerns the 
tuhing out of probate, and the vesting in him of the estate of the 
deooased. The will o f the late Nando Lai Mullick was executed 
in August 1889, and his executors, therefore, on their obtaining 
probate, became immediately vested, by force of statute, with the 
whole estates which belonged to him at the time of his decease. 

The right to devolve the property of a dooeased testator, 
with all powers and duties relating to its management and 
administration, which is conferred by section 31 of the Act 
of 1874, is not confined to any particular class of executors or of 
estates. It is given, in broad and comprehensive terms, to any 
and overy testamentary executor, in whom the estates of the 
deooased tesiator have been legally vested by virtue of his probate.. 
The clause only attaches one ooudition to the exercise of thfl; 
exocutor’.s right, which is, that no transfer shall be made to the, 
Administrator-Goneral without his oonscnfc- It is left to the 
discretion of that ofEcial to determine whether the property 
falling under the will, and the trusts which it creates, are of ,sneh 
a character that he ought to tindertake the duty of administralioB,’ 

In these cirounistancos, it appears to thoir Lordships that ft®



executors and trustoos of Nundo Liil Mxillicfc woro, according to 389S 
the V0i-y letter of the enactment, xiorsons having povvor to trfinsfor 
fclie estates -vested in ttern, in tbut oapaoity, to tlio Adminiati-ator- 
General, under the provisions of section 31. Indeed it was luirdly oj. Besqal 
d i s p u t e d ,  in the argament for the respondent, 'vvhioh, to a great 
osteut, consisted in a ropatitioH of the reasons assigned for their Mdllius. 
judgments by the Oonrfcg below, th.at,if section 31 bo taken per se, 
no other result could follow. But it was mainlainod that, although 
the language of the clauso is framed in such general terms as to 
include every executor who has obtained a grant o f probate uiidor 
the 179th and following secLious of the Indian Succession Act of 
1865, it must nevertheless bo held to exclude tho executor of a 
Hindu will, because it appears aliunde that the Logislaturc so intend
ed. Itia coneoivable that the Legislature, whilst enauting ono ekiTiso 
in plain terms, might introduce into the same Statute other enact
ments which to some extent qualify or neutralise its effect. B u t  a 
positive enactment in a Statute o f 1874= cannot be qualified or 
neutralized by indications of intention gathered from previous 
legislation upon the same subject. And there is no legislation, 
subsequent to that o f 1874, with respect to the power of an executor 
to make over his office with all its rights and liabilities to the 
Administrator-General.

One of the arguments, if  not the main argument, urged for 
the respondent was, that section 30 of tho Administrator-General’s 
Act of 1867 at no time conferred any right of transfer upon the 
executor of a deceased Hindu ; and that section 31 o f tho Act 
of 1874, which was a consolidating Statute, merely re-enacted 
the provisions of section 30, and was neither intended nor could 
he hold to have a wider effect. The argument rests upon two 
assumptions which do not appear to their Lordships to bo well 
founded. Section 30, at the tima when it became law, hud no 
application to a Hiadn esecntor, who, as the law then stood, had 
no estate vested in him whioh he could transfer. But a Hindu 
executor who, prior to the Act of 1874, obtained probate and had 
the estate vested in him, by virtno of the Hindu Wills’ Act of 
1870, was in a very diiferent position. Ho answered the descrip
tion given in section 30 of the persons who were entitled to 
transfer ; and, apart from a clauso in tho Act of 1870 whioh they
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1895 will shortly notioe, Ihair Lordships see no reason why he slioiild 
Adminis- doxiiived of the benefit of its pro-vdsions. Assuming,

however, tho n,i’gamenfc to be so far well foaaded, it does not follow 
OF Behqal "tliat the Eiadu executor is not -within the ambit of section SI 
^ of the Aot of 1874. The respondQut maintained this sino-nkr
X REJifLAL  ̂ . .  I , ^
Mttllick. pTopositioiij tliat, in  dealing w ith  a Qousolulafing Statute, eacli 

enactment must be traced to its oviginiil source, and when tliat 
is discovorod must he construed according to the state of dr- 
cumstancos which existed -when it first beoamo law. The 2̂ ro- 
position has neither reason nor authority to rGcoramend it. The 
very object of consolidation is to collect the statutory law 
bearing upon a particular subjcct, and to bring it down to date, 
in order that it may focm a useful code applicable to the ciroam- 
stances existing at the time when the consolidating Aot is 
passed.

The respondent relied upon the .terms o f section 5 of the 
Hindu Wills Act of 1870, which provides that “ nothing contained 
in this Act shall aifect the rights, duties a,nd privileges of the 
Administrfitors-General of Bengal, Madras and Bombay, respect
ively.”  It is by no moans clear that a reservation in these terms 
was meant to have tho effect of precluding tho Administrator- 
General from accepting, if he thought proper, the davohxtion 
upon him of the administration of a Hindu saccession, undec 
section 30 of the Act of 16G7. But it does not appear to tlieir 
Lordships to admit o f doubt that tho reservation oaimot control 
tho powers given to the Administrator-General by the Act of 1874.

Another argument for tho respondent was based upon the 
enactments of sections 16 and 17 of the Aot of 1874. Theflrsfc 
of these sections empowers tho Administrator-General to apply 
for letters of administration to the estate of a deceased persoa 
who leaves assets exceeding tho valno of Rs. 1,000, either gener
ally or with a will annexed, i f  no persoa appears to claim the 
right to administer within a month after the death; 
but Hindu estates are expressly exempted from its opar- 
ation. On the other hand, section 17 empowers the Court to 
make an order, at the instanoo of ; v”
Administrator-General, directing th ; .\ ; i-'<
to apply for letters' of administratioa o f the effects of any de-
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oeased person, Hindus inolnded, in oases where it ia shewn, to 1895 

the satisfaction of the Ooui-t, that danger is to be apprehended o f adminis- 
the misappropriation, doterioration, or waste of the assets, nnless ^ 
such letters of administration are granted. These enactments d o  o p  B e n g a l  

not appear to their Lordships to conflict with the provisions of 
section 31. Section, 17 gives the Administrator-General no Mdluck. 
right, or escludes his right, to take up, at his own hand, the ad
ministration o f the estate of a Hindu, who has died testate or in
testate, which is not in danger ; whilst, if the estate ho in danger, 
he may ba directed by the Court to do so, at his own instance, or 
at the instance of parties interested in the snecession. It appears 
to theii' Lordsliips to bo impossible to derive from these provi
sions an inference that the Legislature cannot have intended to 
allow the Administrator-Greneral to become the administrator o f 
a Hindu estate, at the request of the executors, at all events an 
inference so strong as to override the plain enactments of sec
tion 31.

It was also maintained that the Legislature cannot have intend
ed that, in any ciroxnnstances, the Administrator-General shonld 
have the duty imposed upon him of carrying out the trusts of a 
Hindu will, %vhich might probably or possibly involve the eseon- 
tiou of religious trusts, with which a public ofHcial ought to 
have no concern. The answer to that argument is twofold, In 
the first place, the administrator may have that duty imposed 
upon him by the Court, in cases where there is no existing ad
ministration, and the estate is in danger of being dilapidated.
In the second place, section 81 does not impose upon him the 
duty of administering any estate, whether Hindu or not, in any 
case where he is not requested to do so by the acting executors, 
and where the purposes o f the will are in his judgment such as 
ought not to be executed by an official in bis position.

Their Lordships observe that the two learned Judges who 
constituted the majority in the Appellate Court, although they 
do not base their judgments upon them, refer to the proceedings 
of the Legislature which resulted in the passing of the Act of 
1874 as legitimate aids to the oonstruotion of section 31. Thoir 
Lordships think it right to express their dissent from that propo
sition. The same reasons which oxclude theso considerations
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1895 w h en  the clansca of an  Act of the Brifcisli Legislature are under coii- 
ADnijtiis- " struotion, are oqnally oogoiit in tho case of aa Indian Statute. 
Gm™ral Tteir Lordships -will ImmLly adviso Her Majesty to reverse 

OB' 1?ENUAL tlio decrees appealed from, to dismiss the suit, and to direct tliat 
PnBiiiAL parties iu the Gonrta bolow, as between solioi-
Mdluok. tor and client, shall bo paid out of* the eatuto o f the deceased.

The costs of this appeal must be borne by the estate in lika 
Bianner.

Appeal aMoiivd. 
Solicitor for the appellant: Mr. J. F. Watkins.
Solicitors for the respondent, J?romlal Mulliok: Messrs, 

T. L. Wilson tf' Co.
C. B.

800 t h e  INDIAN LAW REPORTS. [VOL, SSH.

APPELLATE CIVIL.

Before ITr. Justice Figot and Mr. Justice Stevens.

GOPI NATH BAGDI and others (P iaiktwits)  i;. ISIIUB OirUNDBA 
1895 BA G D I amd otiiehs (D em iidam ts,) *

Co-sliarcrs—Benoal Temnf.y Act ( V l i r  o/lSSB), sections 171, i r i —Pmjnmt 
qfchcntal amount hy one co-sharer to set aside sale, Effect o f— Okarge. 

■WUoi'Q tke plamUffis and doiondaiita wore co-lemuita o f covUiii Joles 
wliicli wei'0 sold hy  auction in execution o f  a riooree fo r  rent, and llio 
plaiiitiils, by paying the dcoretal amount and ftuotion-pui'oliasor's foea under 
section 1Y4, Bengal Touanoy Aot, had llio sale sot aside,

.Belcl, that tho plaintiffa did not by Brtcli payment aoijuiro a oliai-ge on 
tlio sliavos of tlioir defaulting co-touanta. ICiiiu Ram Das v. Uoeajfcr ilm tin  
ShaliaO-) iollowod.

Thk plaintiffs and defendants were co-tenants in ivro jotes held 
imder their fciilakdar, Rajruii Kanta Diittti, who obtained a dooree 
against them for rout, in exoonlion of which tho defaulting joles 
wero soldby anciion. Tho plainlifts, under the provisions of seotion 
174 of Ihe Bengal Tenancy Act, paid into Court the sum of 
Es. 170-9J in liipidation of the decretal amonnt, and the sum o f  '

* Appeai fi-um Aiiiiollato Dooree No. 1192 o f  I8W , against tho damvi 
o f  Babu Bajondro Kumar Bobo, Subordinafca Juilgo o i  Burdwan, dated 
the23 i'dof April IBOd, aflinaiiig the dooroo o t  Cabu Lolte Natii.Uilsdy) 
MuDisil', iirat Court, Burflwan, dated tlia 15tli o£ June 1893.

(1) I. L. B., 14 Calc., 800.


