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jggg SUEEUT COOMARI DASSEE a n d  a n o t i i e k  v . fiADHA MOHUN EOT.®

JuM 3. Small Cause Gourt (Presidency Towns]—Now Trial, Seuond application for—
PrBsidenoi! Small Oausa Court Aet {XV of 1888), section Sr~PmeUce-~ 
Civil Procedure Code ( io t X IV o f 1SS3), section 6S2—Aot IX o f I860, 
eection S3.

The Judges of tho Calcutta, Small Cimsa Oomt Imve power to entertain in 
the same suit more than one application for a new trifil. There is nothing in 
section 37.of Act XV of 1882 prohibiting bucIi a practice. It is in accordance 
with the practice of Courts in England to allow such applications. 

Pureottohmd Qolaclia v. Kanooram (2) followed.

On the 23rd May 1894 a suit -was iiisiitiited in the Small 
Cause Conrt before the Third Bench by Radha Mohua Roy 
against Nilratton Sen and Kader Nath Mitter, two of the 
executors of the will of Kherode Chnnder Blitter, deceased, to 
recover the snm of Rs. 258-9-6,

On the 6 th June 1894 that suit was dismissed.

On the 14th June 1894 tho plaintiff made an application for 
a new trial under section 37 of Act X V  of 1882 (the Presidency 
Sinall Cause Gourt Act), which came on for hearing before the 
Chief Judge and the Third Judge on l i t h  August 1894, when the 
original order dismissing the suit was set aside and a decree entered 
in favour of the plaintiff for the sum of Rs. 258-9-6 to be realized

* Application In the Matter of section 622 of the Code of Civil Prooedor# 
and Ib the Matter of olain) suit 22630in the Cftloiitta Ooiirt of Small Caft»»

. (1) I. L, E., 14 Calo., 638.

(2) 10 B. L . E., 355 ; 19 W . B., 203,
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out of the assets of tlie estate of KberoJe OluiuJor Mitt&r, 
deceased. In order to satisfy tliis decree, certam immoTeable 

pi'opert5% Belonging to tlie esfciito of Kherode Cliimder Mifcter, 
was, on the 21st September 1894, attachod in  execution.

Klierode Okinder M itter, deceased, had, however, by his vyill, 
appointed five executors, one of whom had renomiced probate, 
but the remaining four had proved the w ill, and acted as de facto 
managing Gseontors of the estate of the deceased, They all 
resided within the jurisdiction of the Small Cause Court.

The remaining two executors, Siirrut Coomari Da.ssee and 
Nnndo Lall Bose, on 3rd November 1894, in,stituted, before the 
f ifth  B ^ h  of the Small Cause Court, a claim suit against Eadha 
Mohun Eoy, the iilaiiitil? in the original gnit, for the roloase of 
the attachment on the immovable property of Kherode Chunder 
Mittor, deceased, on the ground that they were not made 
parties to the original suit under section «lo8 of the Code of Civil 
Procedure ; and that, therefore, the order of attachment had no 
binding force against the estate, which vested in all four of the 
executors under section i  of the Probate and Administration 
Act, On the 5th December 1894 that suit was dismissed, and 
on the 7th. December 1894 the plaintiff-e^eentors made an 
application for a new trial under section 37 of Act XV of 1882, 
which, on the 21st of January 1895, came on for hearing before 
the Chief Judge and the Fifth Judge. The original order dismiss­
ing the claim suit was thereupon sot aside, and an order made for 
the release of tlie properties attached.

On the 26th January 1895 Kadha Mohun Roy, the plaintifiFiu 
the original suit, appKed for a second new trial, which came 
on for hearing before the Chief Judge and the Pifth Judge on 
the 22nd February 1895 ; but the application was dismissed, the 
learned Judges holding that they had no power or jurisdiction to 
entertain such an application.

On the 18th March 1895 a nxle was obtained in the High  
Court under section 622 of the Code of Civil Procedure, by the 
plaintiff in the original suit, fiadha Mohun Eoy, calling on the 
plaintiffs in the claim suit to shew cause why the High Court 
should not call for the records of the case, and make such order as 
it may think fit.
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The rule came on for lieaiiug before Sale, J.

Bfr. Garth showed cause.
Mr. Vunne in support of ilie rule.

On the 3rd June 1895 the rule was made absolute on tlie 
following grounds

S a l e , J .—The question inyolved ia this rule i.s a s  to wlietlier 
the Judges of the Small Cause Oourt liavo power to tear more 
than one application for a new trial in the samo cause. The 
question arises in this way : The plaintiff, on the l l t h  August 
1894, obtained a decree for a sum of Rs. 258-9-6, and in execution 
of tile deoree proceeded to attach certain property. Two olaimants 
then applied to have the attachment set aside. On the 5th December 
1894, the claim was dismissed. On the 7th December 1894 an 
application for a new trial was made by the claimants, and on 
the 21st January 1895, the Bench hearing the application 
n^ade a decree in the claim suit directing the property to be 
released from the attachment. On the 2Sth January 1896 the 
plaintiff applied to have a new trial of the application, which had 
been granted on the 21st January 1895, under which the pro­
perty had been released from attachment. The learned Judges, 
before whom the application -was made, thought they had no 
power to entertain a fresh application, holding, apparently, that, 
under section 37 of the Small Cause Com't Act, there could only be 
oue application for a new trial iii the same_ suit. The question 
is whether that view is correct. Section 37 provides : “ Save as 
is herein especially provided, any decree of the Small Cause Court 
shall be final and conclusive. But the Oourt may, on application 
of either party, made "within eight days from the date of the 
decree or order in any suit (not being a decree passed under 
section 522 of the Code of Civil Procedure), order a new trial to 
be held, or alter, set aside or reverse the decree or order upon 
such terms as it thinlss reasonable, and may, in the meantime, stay 
the proceedings/’

Now, in this instance, the learned Judges in maHng their order 
on the application for a new trial did not direct a rehearing, hut 
directed the property to be released from attachment. That order, 
therefore, became the existing decree or order in the claim suit.
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Mr. Garth contends that it ivas neTer intended by section 37 tliat 
thei’e shonld 1)6 successive applications for new trials, and h e ' 
points out the inconyonience which might rosnlt from any snoh 
view. But tho question is, whether the Legisliitnre has thought 
fit, by the words which they have adopted in section 37, to prevent 
more than one application being made for a new trial in the same 
suit, and it is quite clear, if  Mr. Garth’s contention is correct, that 
the words “ decree or order ” mast be read as “ the original decree 
or order.” But it seems to me, I am not at liberty to put any such 
restrictivG meaning upon the words. I think the words “ decree 
or order ” must be road “ the decree or order existing or subsisting 
in the suit.” The same view was adopted by Sir Richard Couch 
and Mr. Justice Pontifex in the suit of PursoncJiund Qolacha v. 
Kanoorani (1), which was a reference to the High Court by 
tho first and second Judges of the Small Cause Court of Calculta. 
In that case the same question arose under the provisions of section
53 of Act I S  of 1850. The words of that section are not precisely 
the same as the words of section 37 ; but I think that 
the moaning, both of section 37 of tho present Act, and of 
section 53 of tho old Act, is substantially tho same. As regards 
the earlier section, Sir Richard Gouch sa y s: “ The language 
of section 53 of Act IX  of 1850 is certainly sufficiently large 
to allow of an application for a new trial, after a previous 
trial,” and he proceeds to point out that to allow sueh now 
trials after previous new trials, would be in accordance with 
the practice of the Courts in England. He sa y s: “ There aro 
instances in England in the Common Law Courts and in the Courts 
of Equity, where more than one trial has been granted, it appearing 
proper that it  should be done. We think the same rule may 
ho applied here. W e must assume that the Judges of the Small 
Cause Court will not cxercise this power, unless it appears to 
them to be right to do so, and they have power to impose such 
terms as they may think reasonable.”

It appears to me it was not the intention of the Legislature, 
in using the words of section 37, to change the practice laid 
dowa under the previous Act, and if  any change ia to be made
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it ouglit to be so made by clear siatutory enactment rather timn 
by the adepiion of a constniotioa wliicb would be at yaviance with 
the existing rule regnlating the practice of the Ooart. I  think, 
therefore, tho Judges of the Small Cause Court have the power to 
liear the applioabion for a new trial. That is the only point 
tliat I  decide.

The costs of the present application -will abide the result of the 
application for a now trial.

Attorney for the plaintiffs in tho claim suit % Babu Kedar 
Sath Mitler,

Attorney for Eadha Blohun Roy the plaintiff iu the original 
suit : Mr, W, SwinJioe.

C. B. G.

PRIVY COUNCIL.

p. c,»
1895 

Fch-nan j 20. 
Alardi JO.

THE ADMINISTRA.TOE-QENBKAL OF BENGAL (D efendant) v.

PUBMLAL MULLICK ( P l a in t if f ) and  OTaEas.

[On appeal from tho High Court at Calcutta.]

Achninistrator-Geneml's Aot {II of ISU ), seation Sl—Tramfer by Hindu 
executor to AdministTator-GenBral—Comtruction of Statutes.

The right of oxecutora to dcvolvo tho property of tlieir test.'itor, with all 
powers aiicL clutiea relating to its arluiiiiisfcratioti, upon the Admiaiatratyr- 
Goneral, oonforrod by sootion 31 of Act II of 1874, is not conSned to any par­
ticular class of oxecutora or of eatiiles, Tlio right is given to any executor 
iH whom estate of tho deceasod has been veatsd hy virtue of tho prohato 
upon tho one condition that tho Adniinistrator-Ganeral shall consent.

] L ia not required tliat in a oonsylidating statute each enactmenfc, when 
traced to its souroe, iiiuat be oonatruod according to the state of things which 
existed at a prior time whea it iirat became law ; the object being that tiie 
litatutory hiw, bearhig on tho subject, should be colleotod a n d  made applicable 
to tho oxiating oiroumsiancos ; nor aan a positive enactment be annulled by 
indications of intention, at a prior time, gathered from previous legislation 
on the matter.

Proceedings of the LogiBlature in passing a statato are excluded from 
consideration on the judicuil construction of Indiim, as well as of British, 
statutes,

'■ P n w i t : L okds Watbom, IIOBnousE, MACKAunTjjir, and Sbakd, and Sib 
E, OOTJOU,


