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1895 Bancrjee, with this reservation, that it does not appear to me from
Jocopswonp the report of the case of Lal Mokun Mukerjee v. Jogendra Clunder
S Roy (1), that the Tearned Judges who decided that case intended
1'. . . . .
Avrrra Lauto base their judgment in any way on section 6 of the Geneyal
BIRCAS.  Clanges Act T of 1868,

Rule made absolute.
8. 0 Gs
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Before Mr. Justice Sule.
1895 SURRUT COOMARI DASSEE AND ANoTHER v RADHA thPiUN ROY.2

June 8. Small Cunse Court (Presidency Towng)—Now T riul, Second application for—
Prgsidency Small Caunss Cowrt Act (XV of 1888), scction & 7— Pragtice—
Civil Procedure Code {10t XIV of 1882), section 622—Act IX of 1880,
section &3,

The Judges of the Caleutta Small Chuse Cowrt have power to entertain in
the same suit more than one application for o new trial, There is nothing in
section 37.0f Act XV of 1882 prohibiting such u practice, It is in accordance
with the practice of Courts in England to allow such applications. ‘

Purgonchund Golacke v. Kanooram (2) followed.

Ox the 23rd May 1894 a suit was instituted in the Small
Cause Court before the Third Bench by Radha Mohun Roy
agninst Nilvutton Sen and Kader Nath Mitter, two of the
executors of the will of Kherode Chunder Mitter, deceased, to
recover the sum of Rs. 258-9-6,

On the 6th June 1894 that suit was dismissed.

On the 14th June 1894 the plaintiff made an application for
a new frial under section 37 of Act XV of 1882 (the Presidency
Small Cause Court Aet), which came on for hearing before the
Chief Judge and the Third Judge on 11th August 1894, when the
original order dismissing the suitwas set aside and a decree entered
in favour of the plaintiff for the sum of Re. 258-9-6 to be realized

® Application In the Matter of section 622 of the Code of Civil Proqugro
and In the Matter of claim suit 22510 in the Caloutta Coirt of Swall Cauges-

. (1) LL. R, 14 Calc., 636.
" (2) 10 B. L. B, 355 ; 19 W. R., 203,
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out of the assels of the estate of Kherode Chuunder Mitter,
deceased. In order to satisfy this decree, cortain inunoveabls
property, belonging to the estate of Kherode Chunder Mitter,
was, on the 21st September 1894, attached in execution.

Kherode Chunder Mitter, deceased, had, however, by his will,
appointed five executors, onc of whom had renounced probate,
but the remaining four had proved the will, and acted as de Facto
managing oxecutors of the estate of the deceased. They all
resided within the jurisdiction of the Small Cause Conrt.

The remaining two executors, Surrut Coomari Dassee and
Nundo Lall Bose, on 8rd November 1894, instituted, before the
Fifth B%%h of the Small Cause Court, u elaim suit againgt Radha
Mohun Roy, the plaintiff in the original suit, for the rclease of
the attachment on the immovable property of Kherode Chunder
Mittor, deceased, on the ground that they werc not made
parties to the original sult under section 488 of the Code of QCivil
Procedure ; and that, therefore, the order of attachment had no
binding force against the estate, which vested in all four of the
executors under scction 4 of the Probate and Administration
Act, On the 5th Docember 1894 that suit was dismissed, and
on the Tth December 1894 the plaintiff-executors made an
application for a new trial undor section 37 of Act XV of 1882,
which, on the 21st of January 1895, camo on for hearing before
the Chicf Judge and the F'ifth Judge. The original order dizmiss
ing the claim suit was therenpon set aside, and an order made for
the release of the properiies attached.

Ou the 26th January 1895 Radha Mohm Ruy, the plaintiff in
the original suit, applied for a second new triul, which came
on for hearing before the Chief Judge and the Fifth Judge on
the 22nd February 1895 5 but the application was dismissed, the
learned Judges holding that they had no power or jurisdiction to
" entertain such an application,

On the 18th March 1895 a rule was obtained in the High
Court under section 622 of the Code of Civil Procedure, by the
plaintiff in the original suit, Radha Mohun Roy, calling on the
plaintiffs in the claim suit to shew cause why the High Court
should not call for the records of the case, and muke such order as
it may think fit.
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The rule came on for hearing befors SArg, J,

Mr. Glarth showed cause.
My, Dunne in support of the rule,

On tho 3rd June 1895 the rule was made absolute on the
following grounds :—

84rg, J—The question involved in this rule is as to whether
the Judges of the Small Cause Court have power to hear more
than one application for a new trial in the samo cause. The
question arises in this way : The plaintiff, on the 11th August
1894, obtained o decree for a swm of Rs. 258-9-6, and in execution
of the decree proceeded to attach certain property. Two claimants
then applied to have the attachment sef aside. On the 5th December
1894, the claim was dismissed. On the 7th Docember 1894 an
application for a new {rial was made by the claimants, and on
the 21st January 1895, the Bench hearing the application
made a decres in the claim suit directing the property to be
released from the attachment. On the 26th January 1895 the
plaintiff applied to have a new trial of the application, which had
been granted on the 2Ist January 1895, under which the pro-
perty had been reloased from attachment. The learned Judges,
before whom the application was made, thought they had no
power to entertain a fresh application, holding, appavently, that,
under section 37 of the Small Cause Court Act, there could only be
one application for a new triul in the same suib, The question
is whether that view is corrcet. Section 387 provides: “Rave as
is hercin especially provided, any deeree of the Small Cause Court
shall be final and conclusive. But the Court may, on application
of either party, made within eight days from the date of the
decree or order in any suit (uot being a decrec passed under
section 522 of the Code of Civil Procedure), order a new trial to
be held, or alter, sel aside or reverse the decree or order upon
snch terms as it thinks reasonable, and may, in the meantime, stay
the proceedings.”

Now, in this instance, the learned Judges in making their order
on the applieation for a new trial did not direct o rehearing, bub
directed the property to be released {rom attachment, That order,
therefore, became the existing decree or order in the claim suit,.
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Myr. Garth contends that it was never intended by section 37 that
there should be successive applications f{or new trials, and he
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1895

SurruT

points oub the inconvenience which might resnlt from any such Coomarr

view. But the question is, whether the Legislature has thought
fit, by the words which they have adopted in section 87, to prevent
more than one application being made for o new trial in the samo
suit, and it is quite clear, if Mr, Garth’s contention is correet, that
the words « decree or order ” must be read ag “the original decree
or order.”” But it seems to me, I am not at liherty to put any such
restrictive meaning upon the words. I think the words “ decree
or order ” must be read “the decree or order existing or subsisting
in the suit.” The same view was adopted by Sir Richard Couch
and Mr. Justice Pontifex in the suit of Pursonclund Golacha v.
Funooram (1), which was a reference to the High Court by
the first and second Judges of the Small Cause Court of Caleutta.
In that case the same question arose under the provisions of section
53 of Act IX of 1850, The words of that section are not precisely
the same as the words of section 87 ; but I think that
the moaning, both of section 37 of tho present Act, and of
section 58 of the old Act, is substantially the same. As regards
the earlier section, Sir Richard Gouch says: *“The language
of section 53 of Act IX of 1850 is certainly sufficiently large
to allow of an applicalion for a new trial, after a previous
tvial,” and he proceeds to point oub that to allow such new
trials after previous new trials, would be in accordance with
the practice of the Courts in England, He says: “There aro
instances in England in the Common Law Courts andin the Courts
of Bquiby, where more than one frial has been granted, itappearing
proper that it should be done. We think the same rule may
be applied here. We must assumo that the Judges of the Small
Cause Court will not exercise this power, waless it appears to
them to be right to do so, and they have powar to impose such
torms as they may think reasonable.”

It appears to me it was not the intention of the Legislature,
in using the words of section 87, to change the practice laid
down under the previous Act, and if any change is to be made

(1) 10 B. L. B, 355; 19 W. R, 203,
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it ought tohe so made by clear statutory enactment rather than
by the adeplion of a construction which would be at varinnce with
the existing rule regulating the practice of the Court. I think,
therefore, the Judges of the Small Canse Court have the power to
hear the application for a new trial. Thab is the only point
that I decide.

The costs of the present application will abide the result of the
application for a new trial.

Attorney for the plaintiffs in the claim svit @ Babu Kedar
Nath Hitter,

Attorney for Radha Iohun Roy the plaintiff in the original
suib « Mr. W, Swinkhoe.

C. L. G,

PRIVY COUNCIL.

THE ADMINISTRATOR-GENERAL OF BENGAL (DereNpaxt) o,
PREMLAL MULLICK (PLAINTIFF) AND OTOERS,

[On appeal from the High Court at Calcutta.]

Administrator-General's det (T1 of 1874), section 31—T'ransfer by Hindu
exccutor to Administrator-General —Construction  of Statutes.

The right of exacutors to devolve the property of their testator, with all
powers and duties relating to its adwinistration, upon the Administrator-
General, conferred by section 81 of Act IT of 1874, in not confined to any par-
tionlar class of oxecutors or of estales, The right is given to any execufor
in whom estate of tho deceased has been vestsd by virtus of the probato
upon the ene condition that the Administrator-General ghall consent.

T4 is nol required that in & congolidating stetute each enactment, when
traced to its source, must be construed according to the state of things which
existod ot a prior timo when 1 thst became law 5 ihe object being that the
statutory law, bearing on the subject, should be collected and made applicable
to the existing cirenmstances ; nor can a positive enactment be anvulled by
indications of intention, at a prior time, gathercd from previous legislation
on the matter.

Proceedings of the Logislatwre in passing o stalute are excluded from

congideration on the judiclal construction of Indisn, ss well as of Dritish,
statutes, '

% Present © Lonps Warsow, lopmovss, Mackaunren, and Suanp, and SIp
R, Couox,



