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E m p k e s s .

W e are very clearly of opinion that they are not bonds, but 189.5 
aolsnowledgments only, and are therefore sufSciantly stamped with Hma r.tiT 
one-anna stam ps. The definition of a bond -which is relied on i s : Sikoab

“ Any instruraeut attested by a witness, and not payable to order or 
bearer, whereby a person obliges him self to pay money to another.”
The important word in this definition is the word “ obliges,” 
and no document can be a bond within it  unless it is one which  
itself creates an obligation to pay money, as is the case with 
those documents which are known as bonds according to the 
common use of the word, but is not the case -with acknowledg­
ments of advances, or of the purchase and receipt of goods, the 
obligation to pay for which is not created by the instrument, but 
arises from the promises to repay advances and to pay .for goods, 
which the law -always nnplies when money is borrowed or goods 
are purchased.

The present documents are, in  form, acknowledgments only, 
and we do not think the mere fact that they contain memorandums 
as to the rate of interest at which tho loan is made, and are 
attested by witnesses, is sufficient to convcrt what is otherwise a 
mere acknowledgment into a bond, which itself creates an obli­
gation to pay the money.

The convictions and sentences m ust be set aside, and the fines, 
if paid, must be refunded.

S. 0. B. Conviction set aside»

Before Sir W. Comer Petlwram, Knight, Chief Justice, and Mr. Justice 
Sevarlep.

SHEO PROGASH TEWARI ( P e t i t i o n e e )  i;. BHOOP NARAIK PKOSAD 
PATEAK a n b  a n o t h e e  ( O p p o s i t e  p a h t y .)'^

Pmal Code (Act X L V of 1880), sections SI and tse—Escape from arrest— 
Naxir’spower of delegation—PuUiq servant.

A Nazir has authority to delegato the execution of warrants of arrest. 
Dharam Chand Pul v. Queen-Empress (1) followed,

GrimimlEeviBionHo. 46 of 1895, against the order passed by G. Gr. 
Dey, Esq., District Judge of Slmliabad, dated the 29th of December 1894, 
affirming the order of Babu Nandulal Dey, Munaif of Buxar, dated the 31st 
of July 1894.

(1) Ante, I}. 59(3.
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A peon acting uDdor siieb delegation is a public servant within the 
' insaiiing of tho dolimtion in section 21, clause 4 o£ Iho Penal Code,

Qium, wliotliev the escape of a prisotjor from arrest is an obglrnction oE a 
public sei'vant wltliin tlio meaning' oli section 186 of tho Penal Code,

Two warrants of arrest 'woro issued by tlie Munsif ol: Bnxaf 
against the petitioner in execution o f two decrees against liim. 
The warrants were addressed to tlie Nazir of the Court, -wlio 
delegai;ed its execution to two peons wlio arr'ested tiro petitioner; 
and -wliile tte y  were bringing Mm towards tlie Court, he called 
for help, and four persons came and rescilcd Mm from tlie cnslody 
of the peons. Tho Munsif ordered the prosecution of tho potitionar 
and tlio four other persons “ for offencos under sections 186 and 225 
of the Penal Oodo, and also for abetting-the same, or under any 
other section which might apply to their case.” There was an 
appeal to tho Sessions Judge, who dismissed tho appeal, holding 
that under section 195 of tho Code of Criminal Procedure he had no 
authority to interfere, because the order of the M unsif was under 
scction 476 of tho Code of Criminal Prooeduro. The potiiioiiQr 
alone moved the High Court and obtained a rule.

Babu Dwarka Nath Chahrabarti appeared on behalf o f tiff 
petitionor in support of tho rule.

Babii Debenilro Chundra MulUck appeared to show cause.
Babn .DwcH’ita Nath ChakrahaHi.'~-Tho petitioner committed no 

offence at all either under section 186 or section 225 of tho Penal 
Code. Section 225 b as no application so far as the petitioner is con­
cerned. The language used in section 186 does not apply to a per­
son escaping from custody. See Eeg. t .  Posliubia Dliambaji Fatil 
(1) [PETHisiiAM, C .J .— W ere not the peons public servants undei' 
section 21, clauBc 4, of the Penal Code ?] B ut they were not acting 
in  the discharge o f their public functions. The warrants were 
addressed to the I^azir, and he had no authority to delegate their 
execution to tho peons. [BiiiraELEr, J . —That point has boen 
decided iu the ease of D liam m  Chmd L a i  v. Queen-JEmprm (2).] 
B lit there is a substaniial difFerence between sections relating to 
attachment of property and those relating to  arrest of tho pevson." 
In  scction 269 of the Civil Procedare Code which deals with attaoh-

(1) 2 Bom., H, C., 134. (2) Ante, p, i
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taent of moveable property the words used are “ the attaching 
officer ” and “ one o f  his subordinates, ” and so in  section 271 the 
words “ person executing the process” have been used ; bnt in  
Sections 3S6 and 337 dealing with the airest of persons the words 
“ the officer uutlionzei to make the arrest *’ and “ the officer 
mitrusted with its execution, ” respectively, have been made use 
of. See also form  N o. I 5 i  in schedule A o f the Code. There the 
words are “ these are to command ^ou to arrest.”

Babu DebendrO O hvndm  M idlick in showing cause relied  
upon the case of Ahdul Kavim y. BuUen (1).

The jiidgment o f  the H igh Court (PflTHEEAM , C.J., a n d  

Beveblby, J .) was as follows i—
W e are of opinion that this case eannot be distinguished 

from the case of D hafam  Ohand L dl v. Queen-Enlpress (2) decided 
by a Bench of this Court on the 6 th instant, and this rule must, 
therefore, be discharged.

The point whether the escape o f  a prisoner from a ftesi is or is 
liofc an obstruction o f  a public servant withiil the meaning of 
section 186 of the Peiial Code does not arise In this case, as it  
Was proved that the petitioner being present abetted four 
other persons in obstructing a public servant.

W e may refer to the case of Q^teen y. Bhagai D afadar  (3) 
as showing that a peon of a Court of justice, whose duty it is to, 
execute any judicial process, is a public servant within th.e mean­
ing of the definition in  section 21 o f the Penal Code, clause 4. 

s. 0. B . JRule discharged.
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£c/[)/e Sir W. Qonrn Petheram, Kniglit, Chief Justice, and Justice 
Beverleyi

QUEEN-EMPBESS i>. MAHALABTJDDIN a n d  othees (Pktitioneiis).<*

Criminal Pncedwn Code (^AotX of 1S88), section SSS—Smure oj property . 
on suspicion—Order hy the Magistrate.

By the provisions of BeotSon623of the Code of Oriminal Procedure it ia

* Criminal Bvilea Nos. 194 and 195 of 1895, against the ottlev passed by 
BabnJagabandhu Bhnttaoharjea, Sub-Diviaional Magisttate of Contai, dated 
the 25th of March 1895. ■ '

(1) I. L, E,, 6 All., 385. (2) p.'596. ' '  ' '
(3) 2 B, L. R,, P. B,, 21.
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