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Specinl Appesl, 87 of 1889, decided by the Chief Justice and
Banerjee, J., on the 27th February 1890, affords an example), or
it may be to complete extinction by custom ; but failing tho proof

AL . . .
Crowpnun: Of guch a custom hisright, as it formerly existed, seems to us to

.
Raw Lan
PAL.
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April 9.

subsist unimpaired.

Tn the present cases the plea was that the defendants were
entitled by local custom to appropriate the trees when felled,
But the Subordinate Judge has properly, we think, placed tho
burden of showing the existence of such a custom on the defen-
dantg, and has found that they have not established it.  That find-
ing was not questioned hore, and is binding on the defendants,
and the result is that the rules must be discharged with costs.

Rules discharged.

Before My, Justice Prinsep and Mr. Justice Ghose.
SURENDRA NARAIN SINGIL (Pramsrier) ». BHAI LAL THAKUR
AND oTHERS (DEFENDANTS).®

Tmmoveable property—Edi, Leass of —General Cluuses det (I of 1868), section

2, clause 5—Transfer of Property Act (IV of 1882), section 107—Suil

Jou vent, Decree for use and occupation in—Plaint, Amendment of—Civil
Procedure Code (det XIV of 1882), seclion 53.

A suit was bronght for rent of & hds on the busis of a verbal seltloment

follow that a raiyet hes a right to cut dewn troes without anybody’s consent,

and consequently any injunction restraining them fromm doing so must be wrong,

and so fur as the learned Subordinate Judge hag granted an injunction, his

decree must be varied and this appeal must bo allowed. Then he has not in

this case allowed any damages, and thers is a cross-objection by the plaintifis

on that ground, It is said heve that the value of the trees cut down is Bs. 18,

and that awounl is not disputed, and it is admitted wpon’ these findings of

fact that the zemindars are entitled to a quarter ghare of that, so that they must

have & judginent and decres for a quarter share of Bs. 18, which is Rs. 48

The judgment then of the learned Subordinate Judge will be varied in this way:

that the plaintiffs’ claim for an injunction will be dismissed, and, on the other

hand, they will have judgment for Rs, 4-8, being the quarter share of the value
of the timber which the defendants have cut down on this holding ; but as the

parties in this case seem to have mistaken their rights and lo have overstated
them all through, we think in the result that the faivest course we can take i

to say that each party should pay his own costs all through,

#Appeal from Appellate Decres No. 1792 of 1893, aguinst the decree
of Babu Huwo Gobindo Mookerjes, Additionsl Subordinate Judge of
Bhaugulpore, dated the 13thof July 1893, roversing the decree of Babu Una
Cliwen Kar, Additional Munsif of Madhepura, dated the 27th March 1893,



yOL, XXII,} CALCUTTA SERIES

for three years at an annual jama of Rs. 370, The dofendants denied the
gottlement. The first Court found for the plaintiff ; but, on appeal, an
objection having been raised by the defendants that the verbal lease was
illegal under the Transfer of Property Act, the snit was dismissed.

Held :—A hatis o benefit arising out of land, and, therefore, within the
definition of imuwmovenrble property as given in section 2, clause 5 of the
General Clausos Act (L of 1868). The lense of a hdt comes within section
107 of the Transfer of Property Act (1V of 1882), and can be eflfccted only
by a registered instrawent,

ITeld, alsu, thet o deeres for uso and occupation of the land by the
defondants could not bo granted in this case, as that would anouut Lo an
amendment  raising issues of an entirely different character from these
on which the trial was hold in the Courts below as o snit for rent, and
necossitating a trial upon Lrosh avidence. Such an amendiment conld nat be
allowed under section 53 of the Civil Procodure Code.  Lulhes Kumfo Dass
Chowdlry v. Sumeeradidi Lusker (1), Eshan Chunder Singh v. Shama Churn
Bhutto (2), and Narainee Dossce v. Nurrohurry dlohonto (8), vcferrod to.

Tue plaintiff as the owner of a J-annag’ shave in a Ad¢
brought this suit on the following allegations i—

2, “That the defendants having obtained a verbal scttlement
of 16-annas of the Adt in Jhakrika Patti Pargana Malohni
Gopal from 1294 to 1297, on an annual jwma of Bs. 370, promis-
ing to pay the rent in Bhadro of each year, remained in joint
possession thereof. ‘

3. “That the plaintiff’s 3-anna share was soparated in 1296.

4, “That the defendants, being in collusion with the 7-anna
sharcholder, have not paid the rent, the plaintiff is, therefore,
entitled to damages ab Rs. 25 por cent. against the defendants.”

The plaintiff then prayed for his share of the ront with cesses
and damages amounting to Rs, 536-9 for 1296 and 1207.

The defendants denied the verbul settlement, and statod thab
they had been appointed by the plaintifP’s co-sharer to collech
renb on his behalf, and they only collected the rents which they
remitted to him. The defondants also stated that the annual
income of the Ads for the whole 16-annas was only Rs. 100.

Tho issues raised were, « (1) whether plaintiff can sue alone ?

(1) 13 B. L. R., 243 ; 21 W, R., 208,
(2) 11 Moo. L. A,, 20. (8) Marshall, 70.
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(2) whether plaintiff is entitled to recover from the defendants, 15t
party, the amount in claim ?” The co-sharer (owner of the 7-
annas share)  was made defendant, 2ud party, by an order of
Court.

The Munsif, who firat tried the case, decided both the issues
in favour of the plaintiff. His finding on the evidence was that
the defendants were ticcadars holding the Adé for Rs. 370 for
the 16-.annas’ share during the period in claim., On appeal, the
defendants raised the objection that the verbal lease alleged by
the plaintiff was illegal under the provisions of section 107 of the
Transfor of Property Act, and that the plaintiff could not have
any rent on the strength of that lease. The Subordinate Judge
allowed the objection and dismissed the suit.

The plaintiff preferred a second appeal to the High Court.

Babu Sarada Charan Mitra for the appellant.—The lease in
question was not & lease of immoveable property. It conforred
only the right to collect certain dues known as sayer com-
pensation,  That is not of the nature of reut. Surendro
Prosad Bhuttacharji v. Kedar Nath Bhuttacharjii (1), The
landlord retains possession of the land, and the dues lavied are
not on imwoveable property within the definition of the General
Clauses Ack, and the lease does not fall within the terms of section
107 of the Transfer of Froperty Act; bul, assuming that the
lease was void under that section, the plaintiff would be
entitled to compensation for use and occupation. A void lease
does not make the tenanta trespasser. Oral evidenco may
be admitted as to what the rent paid was, and that was the proper
compensation in this case. Undor such circumstances the tendnt
may be treated as tenant from year to year. Walsh v. Lonsdale
(2); Woodfall’s Law of Landlord and Tenant, 14th edition, pp..
102 and 570,

Babu Jogesh Chandra Dey for the respondents.—The interest
leased is a henefit arising out of land, and it comes within .
the definition of immoveable preperty as given in the General .
(lauses Aet, scetion 2, Section 107 of the Transfer of Proporty Act
clearly applies to this case. Then there is nothing to show that

(1) 1L R-, 19 OU.]G., 8, (2) L. R., 21 Ch, Dq 9
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the Ad¢ in question existed in 1793, and the case of Bungshodhur

75

- 1894

5

Biswas v. Mudhoo Mohuldar (1) applied toit. On the question “goppwpna

of conversion of this suit into one for use and occupation a Full
" Bench of this Court ruled in the case of Lukhee Kanto Dass
Chowdhey v. Sumeeruddin Lusker (2), that such conversion could
not ba allowed.

Babu Sarada Charan Mitra was heard in reply.

The judgment of the High Court (Pringrp and GmosE, JJ.)
was as follows t-—

Plaintiff, as proprietor of a share, claimed rent, under 2
verbal agreement, for a Adt from defendants, his co-sharer being
made a defendant by order of the Court, and the Munsif gave
him a decree. On appeal the suit was dismissed by the
Subordinato Judge on the ground that a “hdt” being immove~
able property, and the lease being for more than one year, ne
verbal agreement could bo proved ; hence it could, under section
107 of the Transfor of Property Act, bo effected only by a
registered instrument.

In second appeal plaintiff contends that a Adt is nob immaove-
able property, and that consequently section 107 of the Transfer
of Property Act does not apply. Buba Adt is a benefit arising
out of land, and therefors within the definition of immoveable
property as given-in section 2, clause (5) of the General Clauses
Act, and consequently the lease of a ““ %dt ” comes within section
107 of the Transfer of Property Act, and can be effected only by a
‘registered instrument,

Plaintiff, appellant, however, contends in the alternative, that,
it this view of the law be adopted, he should obtain a decree for
use and occupation, as admittedly the defendants are found to be
in possession of the Adt of which he is the part-proprietor.
That would amount to an amendment of his plaint. The question,
therefore, arises, whether this is permissible, and specially in the
present stage of the proceadings, that is, in second appeal, wheun
the suit has been tried in two Courts as originally brought as a
suit for rent wpon an alleged contract. The matter for our
consideration, in the first instance, is whether this would be an

(1) 21 W. R, 383, (2) 13 B.L. B., 243 ;2L W. B., 208.
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1895  ametdmoent so ag to convart a suit of one character into a suit
“Sunmopa Of another and inconsistont character (section 53, Code of Civil
NARAIN - Pyocedure),
Siyan . . . .
B Z‘L The leading case on the subject is Lukhee Kanto Dass Chowdhry
1t LaL

Taaxur, V. Sumeeruddi Lusker (1), which was decided by a Full

Beneh of this Court, in which it was held that in a suit for reut
the plaintiff landlord was not entitled to have a further trial of
the question, whethor any, and, if so, what amotint of rent is due
on account of use and cccupation of the land by the defendant,
The amount due in the case before us, whether for use and oceupas
tion, or for ront, is not admitbed. Tho defendant admits being
in reeeipt of the colloctions from this fid¢, but he denies that he
was undor any lease, and he says that he acted merely as tehsildar
for the proprictors. He also denies that any money is due {rom
him on that account. The suit, thersfore, if tried as ono for use
and occupation, would raise issues of an entirely different
character from those on which the trial as a suit for rent has
been held, and would necossifate a new trial of the case by the:
lower Court upon frosh evidence. See, in this connection, Eshan
Chunder 8ingh v. Shama Churn Bhutto (2) and Narainee Dossee
v. Nugrohurry Mohonto (3).

We, therefore, fasl bound to refuse to allow such amendment
of the claim. It is, we think, at all times undesirable to allow
such amendmont in second appeal, when the plaintif has in two
Courts never contemplated it, and has even gone so fur as to
persistently maintain his ease as originally brought.

The appeal is, therefore, dismissed with costs.

8 0.0 Appeal dismissed.

() 13B, 1. B, 243;21 W, R, 208.
(2) 11 Moo. L. A., 7 (20),
(3) Marshall, 70,



