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Before Ilv. Justice Sale.

I n the matteu of S E C T I O N  4 5  O F  T H U  S P E O I F I G  R E L I E F  A C T  ( I  U F  i r D 5  

1 8 7 7 } ,  AND IN THJi MATTER OF B E N G t A L  A C T  I I  O F  1 8 8 8 ,  asij 4 / ” ''^ 2 .

IN THE MATTER OF W .  C O R K H I L L  AND ANOTHKIl,

Mmmpaldeetion—Bpecljic Relief Act (J nf 1 S 7 7 ) ,  seoli,™ 4S—Election law—
Cakuita Munidind GimsoMaiion Act {Bengal A d  II of ISSS],  sections S,
14, SO, SI, 32, 2S, Si, SS—Municijml Commissioner, Election of—List 
if  voters—Cliuinnan, Jurisdiction of—Quo Warranto.

Tliore ia nothing In the Oalcuttii Municipal Act (Baiigid Act II of l888)i 
or in the Local Governinoat Itiilus iBsiiuil nncler sootiun 19 of tho Act, whicli 
requires thnt tlia naino oE a Cftndi'hilo, or of the proposer, sucomler, or 
iipprovL'r of n candiiltitc, at a raiinloipal election, should bs pnl)lih5hoil iii tho 
revised list oi: voters.

Sections 20 and 23 of tlio Act only lay down rules appliciililo to voters ; 
llioy do not control the qualilioiitions of proposers, sucondert), or approvers.

S e c t i o n s  8 ,  1 4 ,  2 0 ,  2 1 , 2 2 ,  2 3 ,  3 1 ,  3 2  i l i s o u s s o d .

' SemhU,—Tlie Higli Court liaa jurisdiction by a procooding in tbu 
nature of a quo warranto to restrain a person who has not boon duly olecteil 
from exercising the functions of a diiiy elected Commissioner.

The Chairman has no judicial discretion in prepariug the list of candidates.
In the matter of Matty Lull Qhase (1) approved.
Under section 31 of the Act, every candidate for oleotion must send in 

hia name to the Chairman not less than seven days before tho day fixed for 
election, together with the names of hia proposer, seconder, and approvers.
The Ohairnaan has no power to waive this rule. Whoje thei-g is a 
facie compliance with section 31 of the Act, tho Chairman has no power to 
go further and determine questions afleotiiig the statna of persons claiming 
to be candidates.

Tho Chairman caa only revise the original list of voters in tho manner laid 
down by Rection 22, or on applications made under sections 21, cn- in 
pursuance of an order from the Presidency Magistrate under section 23.

The issue of a supplementary list of voters is not sanctioned by the Act,
A definition of the term “ elector ” with ueoeeaary qnalilioations is given 

in section 8 of the Act. There is nothing in the Act preventing a person 
qualified to Vote under section 8 from voting', although his name does not, 
appear on the revised list of voters.

Tho only prohibition is that found in the Local Govornment Biiles issued 
under scction 19 oE the Act.

(1) I, L. E,, 19 Cftic., 102.
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1895 O n  tlae 21st of March 1895 a rule was oUaincd by Rojoni
Fn th T ^  Mohnn Ohiitterji, calling upon Captam W . Oorkhill, the Oor- 

"co^mihi. Otilcutta, and the Ohairm.izi of the Corporation, to
shew cause why the Chairman should not bo directed to strike 
out Captain Oorkhill’s name from the list o f candidates elect
ed at a recent municipal election and to substitute in his 
place tho name of Eojoni Mohun Chatterji, an unsuccessful can
didate, and why Captain W . Oorkhill should not cease to act as 
Commissioner for Ward No, 18 (E astin gs’ Ward}.

A t the election of Municipal Commissioners in March 1895, 
there vi’ere three candidates for Ward No. 18 : Captain W . Cork- 
hill, Mr. 0 . Deefholts, and the petitioner Babu Eojoni Mohua 
Chatterji. Mr. Deeflioits and Captain W . Oorkhill were duly 
returned as Commissioners. On the 12th and 13th of Maruh 
1895, and previotis to the election, the petitioner, by a letter to the 
Chairman, took exception to the candidature of Captain Oorkhill, 
mainly on two grounds: (1) That one of the proposers at the 
election o f Captain W. Corlclii!?, Mr, B. P. Qaiaan, was not 
an elector, his name not being on the list of voters, the only name 
resembling it being that of M. Quinan. (2 )  That the names of 
four out of the eight approvers required by the Municipal Act were 
not on the list of voters. The rule came on for hearing on 3rd 
April 1895.

Mr. O'Kinealy for Captain Oorkhill.
Mr. PkiUips and Mr. F alit for Bojoni Mohun Chatterji.
Mr. O'Kinealy to shew cause.— The name B. P . Quinan doas 

not appear on the list, it  is true, but M . Quinan does. The 
initials are the initials of his wife, but there is  no other Quinan in 
the ward, and there can be no mistake as to who is meant. The 
error arose through a correspondence, which took place between the 
Corporation and the proposer. The proposer’s letters were written 
by his wife. The misspelling of a name by a clerk would, on the 
contention of the other side, disqualify a man from Toting, On aa 
objection being taken, another proposer, Mr. W . G. Hannay, was 
obtained, and his name inserted on the 12th of March. As to the 
second objection, it is true that the names o f four approvers did 
not appear on the list, but no application was made under section



31 of tlie Municipal A ct to have them  put on. They wei'6 1895 
subsequently put in a supplementary revised list. This is said In t h e  

to be an irregularity, I t  is absurd to contend tliat the Chairman 
had no power to add them afterwards to the list. H e has absolute 
power, and it  is no irregularity to add afterwards names omitted 
througbi an oversight of the officials. This Court has no 
jurisdiction to correct the irregularities of the Chairman, unless 
he exercises a jurisdiction which he does not possess, or exceeds 
a jurisdiction which he does possess. The Chairman has ample 
jurisdiction nnder section 45 of the A ct. I f  there is any dispute 
between the parties and. the Chairman, the proper tribunal is tho 
Court of the Chief Presidency Magistrate, not the High. Court.
The Court is asked, not only to set the election aside, but to set it 
aside in favour of one who woiald never have a chance of being  
elected on his own merits, but who was trying to get in  against 
the wishes of the electors by means of this rule. Orders under 
section 45 of the Specific Relief Act are in the nature o f a manda
mus or certiorari, and ought to issue only, where a Court or 
officer has exercised a jurisdiction not vested in it or him ; not 
where the jurisdiction had been exceeded or exercised irregularly.
Keg. v. Overseers o f Walsall (1 ) , Nundo L a i Bose v. The 
Corporation o f Oaloutta (2), R eff. v. CoIUjis (3 ) , In  section
45 of the Specific R elief Act the words “ right and justice ” 
do not mean tho legal aspect of a case, but right and justice in  
accordance with its real merits. [ S a l e ,  J .— Need a candidate be 
on the list of voters ?] N ot i f  he is otherwise qualified to vote.
All objections as to the list o f voters and the validity o f the votes 
are to be heard after the election by tho Chairman, whose decision 
is declared to be final.

Mr. P/iiW/pj in support o f  tho rule.— It is the duty of the 
Chairman and the Corporation to see that the right man is elected.
I f  they cannot say who is the right man, it does not displace 
this Court’s power to  do so. Tho proposer, seconder, and 
candidate must all be qualified to vote. These matters have under 
section 22 to be decided by the Chairman, but his decision is not final.
The Chairman has no right to publish the name o f any candidate,
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(1) 3 Q. B. D., 457. (2) I. L. E., 11 Calc.,275.
(3 )2 Q . B. D., 30.



1895 who has not c o m p l ie d ,  or whose nominators a n d  a p p r o Y c r s  liaro 
~ I i7 r i j r ~  complied, -vvitli the requirements of the A ct. Section 29 only 
jiATTBii OF p ro v id e H  that the incorrectness o f the list s h o u l d  not of itself 

inviilidnte the election ; it  does not purport to interfere -with tlig 
rights of the Toters. Captain Corkhill -was never a proper 
candidate. The Chairman felt that he was not, but seemed to 
think that by certain acts of his he had made him a proper 
candidate. The distinction between voter and elector is not well 
founded. An elector cannot be a person who cannot vote- 
Candidates must ha voters themselves, before they can ask other 
people to vote. The candidate and his proposer must all be part of 
the constituency. An outsider canuol bo a candidate. He must 
be a male person, residing and paying rates in ('Calcutta, aud a 
person qualified to vote. According to the argument of the 
other side, a voter is subjected to a severe scratiny, but a candidate 
aud proposer are not. The rule as to seven days (section 31) is 
mado in precise terms, and is not subject to the Chairman’s 
oonvenience. H e cannot waive it aud say, “ I  do not want the 
time.” The Chairman’s functions are purely ministerial. B. P. 
Quinan is not the same person as M. Quinau. There was a ■ 
differenoe of sex. M. Quinan is admittedly a woman, and thers- 
foro incapable of municipal functions. I f  his mother-in-law had 
written the letter aud not his wife, and been put on the list, would 
he have b e e n  qualified ? I t  is not a mere clerical mistake. [SAXBt 
J.-—Mr. Hannay’s name was substituted.] That was only four 
days before the election, when it was too late. As regards the 
names of tlio four approvers, they were not in  the list at all. The 
Chairman put them in of his own motion. H e had no right tO' 
do so. It was ukra vires. This is really a motion in the nature 
of a (]uo warranto or a mandamus to compel the Chairman to 
recognise the claims of llojoni Mohun Chatfcerji. The Oases cited,, 
by the other side are cases of judicial jurisdiction. , z,

SAI.B, J .— This is a rule in the nature o f  a quo warranto caljing 
upon Captain W illiam Corkhill, and the Chairman and CommigT 
sioners of the 'Corporation, of Calcutta to show cause why an ox'der- 
should not be made directing the Chairman to remove the najna.ol. 
Captain W illiam  Corkhill from the list o f elected Oommissiqiip®,, 
for Ward ITo. 18, and to substitute, iu lieu thereof, the. namp s f
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Babu Bojoni Molmn Chatterji, the petitioner ; w hy tlie said 1895 
Chairman should not be restrained from publishing tho name of I n m e

Captain Oorkhill in th e Calcutta Oazdte, under section 19 of 
Bengal Act I I  of 1888, as an elected Commissioner for that Ward ; 
why the name of Babu Rojoni Mohun Ohatterji should not be 
published in the Oaloiitta Gazette, as the duly elected Commis
sioner of that ward ; and why Captain Corkhill should not bo 
restrained from acting as an elected Commissioner for the said W ard.

Cause has now been shown on the part of Captain Corkhill 
alone.

The relief which the petitioner seeks is based upon the ground 
that Captain W illiam Corkhill, a candidate for election as 
Munioipal Commissioner for W ard S o . 18 at the recent municipal 
election, which was held on the 16th o f March last, was not a duly 
qualified candidate, and that his election was invalid. I t  appears 
that during the electionj to which 1 have referred, there were three 
candidates for Ward No. 18 : Captain William Oorkhill, Mr. C. F . 
Deefholts, and the petitioner, Babu Rojoni Mohun Ohatterji. The 
result of the election, as declared by the Chairman, was, that 
Captain W illiam Corkhill obtained 52 votes, Mr. 0 . P . Deefholts 
57, and the petitioner 27 votes. Accordingly Mr. Deefholts and 
Captain Corkhill were declared duly elected Commissioners for 
the ward.

Previous to the election, and on the 12th Ifarch 1895, the 
petitioner, by a letter to the Chairman of the Corporation, took 
exception to the candidature of Captain Oorkhill, on the ground  
that his proposer’s name, B. P . Quinan, did not appear in the 
revised list of voters. Subsec[uently further objection was taken, 
as appears from the petitioner’s letter of the 13th of March 1895, 
that four of the approvers of Captain Oorkhill’s candidature were 
not persons whose names appeared on the revised list of voters.
The persons against whom that objection was taken were Mr. 
Cantopher, Mr. Ben-Lyness, Mr. H , Espino and Mr. D. H . Smith.
In order to explain these objections, it is necessary to state that 
by section 20 of the M unicipal Act I I  of 1888, the Chairman is 
directed to prepare a list of all the persons qualified to vote at the 
election, and to.pubhsli such list s isty  days before the date fixed 
for the election. The procedure is prescribbod by sections 21

46



1895 and 22, and tlie k iter  section gives tlie Cliairman the power
IsT iiii.. to reyise tlie list, and to publish the list so revised not less than

MATTER OF ijefoi'c the date of the election. Under section 14 n
CoRKmir,. y  f  i ,pei’sou who possesses tlia necessary qualmoations to vote under

section 8 of the Act is, subject to the provisions of section

82, qualified to be elected a Commissioner for any Ward in
Calcutta, provided that his candidature is duly announced and
Ms name duly proposed, seconded, and approved, in  the manner
provided for hy the A ct. Section 31 provides the manner in ’vvhich
the candidature o f a candidate is to be proposed, seconded, and
approved. I t  is enacted by that section that every person who is
a candidate for election shall send in his name to the Chairmau
in writing not less than seven days before the day fixed for the
election, together with the names of two electors in each Ward,
in  which he proposes to stand, who propose and second his candid
dature, and eight electors in each such W ard, who approve his
nomination, and shall state the Ward or W ards for which lie
proposes to stand.

ITow, it appears that the Chairman, in accordance with the 
procedure laid down for the preparation of the list of voters, pnl)- 
listed  his first or original list in  due course, and subsequently 
published a revised list. The petitioner’s objection thereupon 
was, that, inasmuch as the name of the proposer and the names 
of the four approvers, whom 1 have mentioned, did not appear ia 
the revised list, the conditions laid down by the A ct for the duo 
proposal and approval o f  the candidate had nob been complied 
with. As regards the first objection, it was sought to be met by 
substituting for the name of B , P . Qainan, the name o fW .G .  
Hannay, a voter who undoudtcdly appears in the revised list;; 
and as regards the second objection, it was sought to be met iii 
two w a y s : in  the first place the names of four approvers were sent? 
in on some date subsequent to the 13th of March, which names 
also undoubtedly appeared in  the revised list. A t the same, tijne- 
the Chairmau proceeded to issue the list, which he called,the 
supplementary list, of voters, in wliich he included the four 
approvers who had been objected to, on the ground that, their, 
names had by inadvertence been omitted from the revised list, , 
although they appeared in the revised list which had been,, pi'O-,
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pared for the election in  1892. In  that siato of fafits tlio first 1895

question wliicli arises is : Did the action of the Ohairmaa roinovo iT rra
or remedy the objections taken by tho petitioner to  tlio Candida- ’'q™ ™

tm ’6 of Captain Oorkhill, assuming for the moment tlia t the
objections were -well founded and amounted to a real disc[uali- 
fication ? A  person to be qualified to bo elected a Oommissiouer 
for any Ward in Calcutta must, as 1 have pointed out, under section 
14, duly announce his candidature, and his name must bo duly  

proposed, seconded, and approved, in  the VYay provided for by  
the Act, that is to say, his candidature must fulfil strictly the 
conditions laid down by section 31 o f  the Act. The question arises 
as to what meaning is to be applied to the term “ electors ” as used 
in scction SI of the Act. That question it  vfill be necessary to 
consider presently. For the present purpose I w ill assume that 
the term “ electors ” as used in the section means, persons qualified 
to elect under section 8, and whose names appear in the revised 
list of voters prepared in the manner prescribed by sections 20  to  

23 of the Act.
I f  this construction of section 31 be correct, it  requires that 

tho proposer, seconder, and approvers of the candidate shall bo 
persons whose names appear in  tho revised list of voters, and 
further that these names shall be sent to the Chairman not 
■less than seven days before tho day fixed for election. I t  has 
been contended, on behalf of Captain Corkhill, that the conditions 
as to the seven days’ notice is one for the benefit of the Chairman; 
and may be waived by him. 1 cannot ^ o p t  this view, I  do not 
think the Leglslatiu'e intended to leave it to the discretion of 
the Chairman to insist upon or to waive this condition, as he 
might choose. In m y opinion it  was intended that the condition 
should be strictly complied with. The proposer, Mr, B . P .
Qainan, is, it is admitted, a duly qualified elector rmder section 8, 
but his name has never appeared in tho revised Ust of voters.
The name of M. Quinan, whioh does appear, is admittedly not 
a clerical error for B . P . Quinan, but is the name of his wife, 
who, tinder the Act, is  not a qualified elector at all. This objec
tion is n.ot removed by the substitution of the name of W . Q.
Hannay as proposer, because, though that gentleman is a duly 
qualified elector under section 8, and his name does appear in the
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1895 revised list of Yoters, yet it  was not submitted -vTitliiu the period 
■ of seven days before tlie day fixed for tlie eleotiou. A  similar
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I n th e

m a t t e b  oy objection must liold good regarding four o f tne eight names 
originally submitted as Captain Oorkhill’s approvers, because 
the substitution within the period of seven days before the election 
of the four voters, whose names do appear in the revised 
list, did not cnre tho original defect, inasmuch as it did not 
amount to a compliance with the condition that the candidate 
should submit the names of eight electors, as approvers, within 
a period of not less than seven days before the date fixed for tlie 
election. I t  is contended, however, that this objection was reme
died by the inclusion of the four names originally objected to in 
ihe sapplem enU ij list o f voiors issued b y  the Olmirmaii, As 
regards this contention I  must say that I  see no sanction in the 
Act for the issue of any such supplementary list. Tlie (Jhairinan’s 
duty is to pablish the general oe origiaal list of voters sixty days 
before the day fixed for each general election, and, i f  required, to re
vise this lisfc in the manner laid down by section 23. There, in ray 
opinion, his power o f dealing with the list o f voters ends. He cannot 
even revise the original list on his own motion at any time. He 
can only do so upon an application made under section 21, or iu 
pursiiance of orders made by tho Presidency Magistrate under 
section 23. P o r th e r it is to b e  observed that, under the rules issDod 
by the Local G-overumenfc, the election is to be made by the voters 
whoso names appear in the revised list, that is to say, the list 
revised in the manner provided by the A ct. Therefore, there is no 
sanction for the issue of any supplementary list to bo found either 
in the Act or under the rules issued by tho Local Government 
under section 19 o f the Act. But, it  is said, i f  the petitioner 
is aggrieved b y  the action of the Ohainnau, he has sufficient remedy 
under the Act, and therefore that this Court has no jurisdiction ,to 
interfere. 1 do not find that there is any procedure under the 
A ct, which the petitioner m ight or could have adopted for the 
purpose of having Captain Oorkhill’s name removed from the 
list of candidates. Li objecting to Captain Corkhill’s candida
ture, the petitioner was not asking either to have any nap^s 
lemoved from the revised list of voters or added thereto. > ffe 
was not, therefore, a person who coiild nialse an application under 
section 21.



Now, w tat "Was the Oliairmau’s power as regards an application 1895 
made to liira to remove from Ms list of candidates the name o f any iiT r a i^  

person wlio was-said to be a candiJnte not duly qualified?
Had the Chairman any power to reject the name or to exercise 
any judicial discretion at all as regards the preparation of the 
list of candidates P In  a case entitled In  the matter o f Multij L o ll  
Ghose (1), Trevelyan, J., held that the Chairman Lad no such  
power or discretion. These are the learned Judge’s w ord s: “ After 
a careful examination of the sections of the Municipal Act, the 
Counsel engaged in the case hare failed, and I have also failed, to 
find out that there is any thing approaching to a duty incumbent 
upon Mr. Lee” (the then Chairman) “ to exercise any judicial discre
tion or judicial action with regard to the list of candidates. ”
The learned Judge proceeds : “ I  think that before I can 
make the rule absolute, I  must see that i*i was clearly  
iueumbent on Mr. Lee to exclude Mutty Lall Ghose’snam e from the 
list which is prepared under section 31 of the Municipal Act.
There is an obligation upon the Chairman to publish a list of all 
persons who are candidates for election. I f  the Chairman declin
ed to publish Mutty Lall Ghose’s name, the latter might have 
come to Court and said that it  was clearly iacumbent upon the 
Chairman to publish h is name. There is no more obligation upon 
the Chairman than upon any of the Municipal Commissioners to 
determine the right of a candidate. Looking carefully through the 
Act and the rules framed thereunder, I  cannot find any trace of  
this obligation or duty anywhere, and no one engaged in the case 
has been able to show me that any such right or duty is given  
under the Act and rules. ” I do not think it  is iatended to be k id  
dbwu here that, supposing a person had not submitted the name of 
any approver at all, or submitted a number less than eight, or 
submitted them within a period loss than seven days before the day 
fixed for tho election, the Chairman, in such a case, ^vould be 
bound to accept the name o f that person as a oaudidate, But 
w'hat tho case is a clear authority for is, that, assuming there has 
been a snfficienfc prim d facie compliance with tho condition laid 
down by section 31, the Chairmaa has no power to go further 
and determine questions affecting the status of persons claimiug

(1) I. L. E,, 19 Calo., 192,

?0L . XXII.] CALCUTTA SEBIES, 725



1895 to be candidates duly qualified uiider the A ct, I t  is clear, liow-
' " i f ,  t h e  tliat t h e  A ct gives the petitionar uo remedy as regards the

CoEKHiL°̂  action of the Ghainnaii la  deoliiiiug to remove the uame of 
Captain Oorkhill from the list of candidates. The petitioner 
having no other adequate or suitable remedy, it scorns to me that 
this Court has jurisdiction, correspoudiug to the jurlsiliatioa 
CKercisod l>y the Superior Courts in  England, to gi'^a the relief 
sought, assuming it to be made out that Captain Corkhill was 
not a duly qualified caudidatc, and that the election was invalid
on that ground. Bat, as to the hitter qnestion, it seem? to me that
section 31 creates a serious difficnlty iil the way of the 
petitioner. Is there anything in the Act which spociScally or by 
implication roqaircs thcat the names of cither the candidate or his 
proposer, seconder, or approvers should appear in the list of 
voters prepared under sections 20 to 23 of the A ct?  I 
can find nothing. Section 31 provides that a candidate for 
election shall, within the time mentioned, send in  his own name, 
together with the names of two electors in each Ward in which he 
proposes to stand, who propose and second his candidature, and 
eight electors in each such Ward who approve his nomination. 
The word used ia  the section is, “ electors. ” I  may take it, I , 
presume, that “ elector ” and " person qualified to elect ” arc 
synonymous expressions, The qualifications necessary to consti
tute a person quahSed to elect are given in section 8. H e must be 
a male person, residing or paying rates in Calcutta, who has 
attained the age of twenty-one years, and shall be qualified to elect in 
one of the ways mentioned in clauses (a), (&), (o), (d), and 
(e). It is not necessary specifically to mention these qnali' 
fications, because there ia no doubt that Captain Oorkhill’s 
original proposers and approvers fulfilled all the conditions of 
section 8. N o subsequent section .creates or superadds any: 
further qnalification to constitute a person an elector or person 
qualified to elect, nor do the terms of section 8 indicate that th& 
Legislature intended that any new or additional qualification shonli: 
be required for such person. But, it is said, the elabbitle 
machinery provided by sections 20 to 23 would be rendered futik' 
and nugatory, unless it be considered that it  was the inttotiW' 
of the Legislature that'the revised list of voters should fumfeh*
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tha class of persons entitled, not only to vote, but also to become 1895 
candidates or to propose or approve tlaom. It is a remarkable IsthiT ^  
circumstance tliat eren as regards voters, I  mean persons qualified 
to voLe, tbere is notliiiig specific in the Act whicli prevents or 
disentitles a person, who is qualified to vote under section 8, from 
exeioising his right in  the event of his name n ot appearing  
in the revised list of voters. The only prohibition of this 
nature which exists is that found iu  the rules of the Local 
Government issued under section 19. Tlrere is  no similar 
prohibition to be found in the rules, which would disentitle or 
disqualify a person qualilied to vote under section 8 from  
exorcising his right of either becoming a candidate or proposing  
or approving the candidature of some other person. E ven  
assuming that the Legislature intended that the appearance of  
the name of a voter in  the revised list was to be a condition 
precedent to his exercising the right o f voting, it by no means 
necessarily follows that the Legislature intended to restrict, in ,a  
similar way, persons qualified to vote, from becoming candidates 
or approving the candidature of others. I t  is conceivable that 
it should be considered desirable, that the right o f  voting should 
be confined to the voters appearing in  the revised list, so as to 
afford to the polling officers an easy and ready method of 
checking the right of persons claiming to vote d uring an election.
There would not be the same necessity for requiring that the 
names of candidates and approvers should appear in the revised 
list, because there would be more tim e and more convenient 
opportunity for testing the cLaims of persons desiring to exercise 
those rights.

But, even .supposing that the Legislature had the intention  
which the petitioner contends that i i  had, I am not prepared, to 
say that there is any thing in the language of the A ct which 
would justify me in assuming or im plying that intention. ' The 
absence of language iu the Act g iv ing  expression to that intention) 
either specifically or by necessary implication, is, if  such was the- 
intention, a defect which can only be cured by fresh legislation, 
or.by appropriate rules to be made nnder section 19. I  do not 
think’.it is open to me to supply any such defect,, by what in m y  
opinion would bo a.forced interpretation, which would have the
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]895 effect of adding sometliing to tlie Act which is not now there,
jj, I  am foi'tifiod in the conclusion to which I hare arrived h j  what

MATTER OP appears in section 14 as to the qnaliiication o f candidates. That 
section provides : “ Any person qualified to vote under any of the 
preceding sections shall, subject to the provisions of section 32, 
Ibo qualified to b e  elected a Oommissioner for any Ward in Oalciitta. 
The qualification, it  is to be observed, of a candidate is here 
defined as a qualification to vote under any o f the three preceding 
sections. The express reference to a qualification created by the 
preceding sections makes it  at least doubtful whether the 
Legislature intended that a new qualification or condition shoidd 
be imposed by the subsequent sections 20 to 23.

In the case I  have referred to, Trevelyan, J ., seemed to bo
disposed to ta te  the same view of section 14. At page 196 of
theKeport, the learned Judge says: ‘'T h e  point iu this case 
is t h is ! Mutty Lall Ghose, who is also a candidate, is on the 
revised list of voters of Ward N o. 1 for the municipal elections 
to be held to-morrow, for him self and other co-sharers. He is 
not in the list separately. The portion of the Municipal Act, 
■which deals with persons qualified to bo elceted, is to be found in 
section 14 of the Act. N ow  the right of a Hindu joint-family 
to empower a person to vote on their behalf is given by section 
24, which does not precede section 14. Therefore Mr. Hill 
contends that a person empowered to vote under section 24 
is not a person qualified to be elected under section 14. 
I  am bound to say that there is a great deal to be said with 
regard to that objection, but I  do not think that it would be safe, 
unless it is absolutely necessary, for mo to lay  down, on such a

■ short consideration, an absolute rule, which m ight have a serious 
eifect on the exercise of the franchise. ”

For these reasons I  must hold that there is nothing in the Act 
which requires the names o f Oaptain Corkhill’s proposer, seconder, 
or approvers, to appear in  the revised list of voters, and that, as 
they were all persons duly qualified to elect under section 8,, it 
follows that Captain Corkhill’s candidature was duly proposed,' 
seconded, and approved, in  the manner required by t h e , Act,; 
Captain Corkhill was, therefore, a qualified candidate,
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The petitioner liaving, therefore, failed to make out any ground 1895 
for tlie relief sou gtl, tlie rule must be discliargecl, and he must 
pay Captain Corkhiirs costs. m a t t e r  of

Attorneys for applicant: Messrs. Morgan f  Co,
Attorney for Captain W . O orkhill: Mr. Farr.

0. B. G. ________________
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A8HARFI LAL (PLA iN TiFr) v.  DEPUTY C0HMI8SI0NEH o f  BAEA P . C.
BANKI fob t h e  Oouet of W ard s (D efendant .)  ^   ̂ 1895

rOn appeal from tlie Court of the Judicial Oommissionei’ of
Oudh.]

Bight of sult^Suit against (he Collector as Agent for the Court of TPar<Zs— 
Disqualified o'xiier—Aat X X X V  of 18S8 (Care of the Estates of Lunatics), 
section 11—Act X Y I l of 1876 (Omlh Land Revenue), seetiotis 175 and 
n e —Giml Proaediire Code, sections 440, d84.

A decree waa made against a Deputy OominissioDer, as Agent for tlia 
Court of WarJs, for a debt rluo from a proprietor, whose estate had come under 
tlie olwrge of that oEEoer in virtue of an order made by the District Court 
nnder Act XXXV of 1858, the debtor having been found to be of unsound 
miad and incapable of managing his affairs.

The Judicial Ooinmiasioner, having called for the record under section 622 
of the Civil Prooedufe Code, set aside the decree, which had been afflrmed on 
appeal. He was of opinion that the suit should not have been brought against 
the Deputy Commissioner in the above character, but would only lie against a 
manager appointed as Act XXXV of 1858 directed, or else against a 
guardian. This judgment having gone upon a technicality, not well founded, 
was reversed, and the original decree was restored.

Appeal from a decree (8th J u ly  1889) o f  the Judicial 
Commissioner, setting aside, under section 622 of the Civil Proce
dure Code, a decree (7th  March 1889) of the District Judge of 
Lucknow, 'vvhich afflnned a decree (31st A ugust 1888) of the  
Subordinate Judge of Bara Banki.

The appellant claimed upon eleven money bonds executed to 
him by Ehsati Husain Khan, proprietor of Tauda Mauza, in  
the pei'ganna and tehsil of Fattehpur, district Bara Banki, for 
principal and interest at 24 per cent, between the 18th May

' Present; Lords Watson,Hobuoose, Macnaghtes, SHANDand D avk  
and Sir E. Couch.
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