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Before Mr. Juslice Mucpherson and Mr, Justice EBanerjee,

1895 ASSANULLA KHAN BAHADUR (Pravrirs) ». TIRTHABASHINI
Marel 21, AND OoTHERS (DEFENDANTY),

Clewwkidari Taz—Villuge Chowkidurs Aet (Bengal Aot VI of 1870 j—Suit for
arrears of chowkidari low payalle by putnidar wnder putni settlement—
Atwab—Rent— Bengal Tevaney Act (Aot VILI of 1885), seclions 8, (6), 14
—Reyulation V111 of 1798, seations &d, 55~~Regulation V of 1812, section
3—det VIII of 1869, seetion 11—Second Appeal—Civil Procedure Code »
(det XIV of 1882), section 586.

In a suit for arrenrs of chowkidarl tax, puyable by the putnidar under the
putni settlement, the defence was that it was an illegal cess, and could not be
legully recovered,

Held, that as the payment of the ohowkidari tax was one of the terms of
the putni seitlement itself, wlhioh was entered into betwsen parties compe-
tent to contract, sud was wade for valnable consideration, snd the pulni
Regulation declares thal putni faluks * shall be deemed to be valid tenures in
perpetnity according to the terms of the engagements under which they are
held,” and, moreover, 88 the amount which the putnidar agrees to pay as
chowkidari tax, is paid quite as much on account of the cccupation of the
property as that which is expressly called the rent, and is part of the ground
rent quite as much as the latter, it i8 not an abwad, and i8, therefore, recover-
able, ’

Surnomoyee Dabee v, Koomay Purresh Narain Roy (1) followed.

Diukdhari Singh v. Clulton Malidon (2), and Radha Prosad Singk v.
Bulbowar Koeri (3), distinguished.

Pudmanund Singh v. Baij Nath Singh (4), referred to.

Held, also (upon the objection of ihe respondents, that the suit being one
of the nature cognizable by n 8mall Canse Court, and valued at less then
" Rs. 500, no second appeal would lie under section 586 of the Code of Civil
Pracedure) that as the consideration for the payment of the chowkidari tax
is the oceupation or the holding of the puini tenure, and as the payment s to

# Appeal from Appollate Decree No. 198 of 1894, against the decree of
Babu Brojo Behari Shome, Officiating Subordinate Judge of Tipperal,
reversing the decree of Babu Nikunjo Behari Roy, Munsif of Moorshi-
dabad, dated the 8th of September 1892, ‘

() I Lo R, ¢ Cale,, 576, @) L L. R, 17 Calo, 13L
() L L R, 17 Csle,, 726, () L L. B, 15 Calc, 828,
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b made periodically to the zemindar by the putnidur, and the amount agreed
to be paid i lawlully puyable, it cowes within the definition ¢l rent in the
Bengal Tenancy Act, and, therelore, a secoud appeal would lic,

Dheraj Muhtal Chund Bahadoor v, Budha Binode Chowdhry (1), Erskine
v, Trilochun Chattevjee (2), Waison & Co. v. Sreekristo Bhumick {3),
and Rutnessur Biswas v. Huvish Clhunder Bose (4) reforred to,

Tars appeal arose out of an action for recovery of chowkidari
tax brought by the plaintiff against the defendant upon a register-
ed contract, The plaintif’s allegation was that an eight-annas
share of a cerfain zemindari was let out in putni lease to the
defendant, and by the terms of the said loase he (the defendant)
was bound to pay half of the salary of the village chowkidars,
and that the amounts for the years 1294 to 1298 were paid by
him (the plaintiff), The amount claimed was less than Rs, 500.
The defenco was thub chowkidari tax was never paid by the defen-
dant, that there was ouly one ehowkidar in the mouza, and his pay
was included in the rent, and that a portion of the claim, ie.,
with respect to 1294, was barred by limitation. The Court of
first instance decreed the suit Lolding that under the registered
loase the defendant was bound to pay the chowkidari tax. On
appenl the Subordinate Judge dismissed thesuit of the plainiiff,
Lolding that the stipulation to pay the chowkidari tax payable
by the zemindar was an agreement to pay an abwal, and conse-
quently not recoverable under the law,

From this decision the plaintiff appealed o the High Court.

Babu Sveenath Dass and Babu Bussunt Kumar Bose for tho
appellant.

Babu Akshoy Coomor Bunerjee for the respondents.

“Bubu dkshoy Uvomar Banerjee took a prelimiuary objection,
~on the ground that as the amount elaimed being the amount paid
by the appellant, which was payable by the defendant under a
contraot, as alleged by the plaintiff, that the suit was one cogniz-
able by a Small Uause Court, and being less than Rs. 500, no
second appeal would lie. See Dheraj Mahtab Chund Bahadoor v.
Radla Binode Chowdhry (1), Brskine v, Prilochun Claiterjee (2,

(1) 8 W. R, 517. @) 9 W. R, 518,
(8) L L. R, 21 Cale., 132, () I L. R, 11 Cule, 221
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Babu Syeenath Dass.—This is not a suit of the natare cognis-

Assanuiea able by a Small Cause Court. It is a suit for rewt. Contracts of
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the nature under consideration are excepted fronr the cognizange
of a Small Cause Court by clanse (10), Schedule II of the Provin-
cial 8mall Cause Courls (Act 1X of 1887). 8ee Watson & Qo.
v. Sreekristo Bhumick (1).

Chowkidari tax is not an abwab, and can be recoverod legally,
The case of Radha Prosad Singh v. Ballwar Koeri (2), rvelied
upon by the lower Appellate Court, does not apply. It is recover-
able under Act VI of 1870, and it is with reference to this Act

" the zemindars enter into contracts with putnidars for payment of

the chowkidari tax j thevefove it is not illagal, For instance, ddk
tax and road-cess, though they are not rent, still are recoverabls,

"not being abwals. The question is whether chowlkidari tax is legally

recoverable, theve being consideration for the contract. I submit
it is. The Full Bench case of Radha Prosad Singh v. Balkowsr
Koeri (2) does not cover a case of this nature. Here the party
originally enters info a contract, and makes himself liable to pay
the tax : he is bound to pay it. It cannot be regarded as notJegally
recoverable, as it is recoverable under the Chowkidars Act (VI
of 1870). Anything added to the original contract cannot be
called an abwab, and this was included in the original settlement,
The putni rent is the aggregate of all the rents fixed at the time
of the settlement, as well as other impositions payable by the
landlord in future on acecount of the demand of Government.

Babu Akshoy Coomar Banerjee in reply.—The plaintiff cannot
rceover the chowkidari tax, as it is an abwab., An abwaedb -means
anything over and above a definite sum which is agreed to be
paid ag venbt, Anything indefinite is an abweb. In this case the
amount is most uncertain. What is an adwab and what is rentis
very difficult to distinguish. Anything that is paid in additien to
the fixed rent is an abwab. Bee Rudha Prosad Singh v. Balkowar
Koeri (2)at p. 759 of the veport. An abwab is something other
than rent ; this is cortainly not rent. Plaintiff’s case is, that be-
cause the amount, which was payable by the defendant, was paid by

(1 L L, R, 21 Cule,, 132,
(2 L L R, 17 Cale, 726,
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him, the eause of action arose in each instalment as it fell due.
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The plaintiff does not claim it as rent. Ifil is held that the Aguwunia

amount claimed 18 not an abwab, the case must go back for deter-
mination, whether a portion of the claim is barred by limitation
or not.

The judgment of the Court (Macerurson and Bavursug, JJ.)
was as follows :—

This appeal arises out of a suit brought by the plaintiff appel-
Jant, who is the zemindar of mousa Panch Pukhuria, to recover
from the defendants respondents, putnidars undor him of an eight-
anna’s share of the mousza, a sum of money payable to him under
the terms of the putns settlement on account of o moiety of the
chowkidari tax of the mousa for certain years,

The defence was that a part of the claim, namely, that for the
year 1294, was barred by limitation ; that the amount claimed on
account of the chowkidari tax is in excess of whatis really payable
annually, and has hitherto been paid to and received by the plain-
tiff ; and that he is not entitled to claim any interest.

The first Court overruled the plen of limitation, holding
that the claim was not one for rent, but was one based on a rogis-
tered contract ; and having found for the plaintiffs on the merits,
it decreed the claim in full.

On appeal, the defendant for the first time raised the objection
that the agreement to pay the chowkidari tax was voidin law, as
it was an agroement to pay anabwab ; and’ the lower Appellate
Cowrt has allowed the objeotion and dismissed the suit,

In second appeal it {s contended for the plaintiff appeliant,
that the lower Appellate Court is wrong in law in holding that
the amount claimed in this case 1s in the nature of an abwab, while
the defendants respondents take a preliminary objection that
the second appeal is barred by section 586 of the Cude of Civil
Procedure, the suit being of the Small Cause Court class and the
amount claimed not exceeding Rs, 500.

It is necessary to consider the preliminary objection first,

Ln support of his objection the learned vakil for the respond-
ents relies upon the cases of Dheraj Makiad Clund Baladoor v,
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Radla Binode Chowdhry (1) and  Frskine v. Trilochun Chttorjes
(2). On the other hand, Babu Sreenath Dass, for the appellaat,
conbends, on the anthority of the case of Watson & Co. v. Sreshristo
Dhumisk (3), that the claim is one for rent, and is, therefors, ex.
copted from the cognizance of a Bmall Cause Court by clause § of
the second Schedule of the Mofussil Small Cause Courts Ack (IX
of 1887). '

The two cases cited for the respondents do not appear to us
to be exactly similar to the present, and upen the facts of this case
we think the cluim must be regarded asone for rent. In the frst
of the two eases cited above for the respondents, the {actsare not
set oub in the report ; and in the other case we learn from the
judgment that it was “a suit by the zemindar against his putnidars
founded upon the contract between the parties for the recovery
of a'suu of money which had been expended by the zemindar in
the way of zemindari dik charges, which expenses, it was alleged,
the putnidar was bound by his contract to bear,” This would go
to shew that the contract in that case was one by which the put-
nidar uniertook to pay the dék charges, and that he wot having
done 0, the zemindar had to undergo the expense and to sue for
the money. If that was so, and if the contract was not to pay
the aniount to the zemindar in the first instancs, the claim could
not have been regarded as one for rent, and was rightly treated
as one for compensation for the breach of contract. See Rutngs-
sur Biswas v, Hurish Chuider Bose (4), and the suit was properly
held tobe ono of the Small Cause Usurt class. In the present
case the contract hetween the parties, which is to be found in the
putni kabuliat itself, is that the putnidurs shall pay te the
nemindar the chowkidari tax, which the latter hag topay. The
consideration for the payment is the ‘occupation of the land or
the holding of the putn/ tenure ; and the payment is to bs made
periodically to the zemindar by the putnidar. An amount so
agreed tobe paid comes, in our opinion, within the definition of
rent in the Bengal Tenancy Act, provided it is lawfully payahle, as
wes held in the case of Watson & Co, v. Sreckristo-Blumick (8).

(1) 8 W. B, 517. (2) 9 W. B., 518.
(%) L.L. R, 21 Culc., 132, @) L L. R,t1 Calc., 22t
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That it is lawfully payable will be seen later on. The snit was not,
therefore, one of the Small Cause Court clags, and the preliminary
objection must consequently be overruled.

Coming now to tho contention of the appellant that the
amount claimed in this suit is not of the nature of an alwad, we
must hold that it is well founded, and that the Courl of Appeal
below Is wrong in digmissing the suit, ou the ground of its being
one for the recovery of anillegal cess.

The stipulation by the putnidars to pay to the =zemindars the
amount payable by him on account of the chowkidari tax of the
mouga let out in putns, is one of the terms of the putri seliloment
itself ; itis entered into between parties competent Lo coutract,
and is made for valuable consideration ; and the Putni Regu-
{ation VIIT of 1819,in section 3, distinctly declares that puini
taluks * shall be deemed to be valid tenures in perpetuity according
to the terms of the engagements under which theyare hold.”
That being s, let us see how far the provisions of the law prohibit-
ing the iaposition of abwub and other cesses, affects this other-
wise valid stipulation. Atthe time when tho stipulation was
entered into, that is, in 1881, the law relating to alwabs was to he
found in sections 54 and 55 of Regulation VI of 1793, see-
tion 8 of Regulation V of 1812, and section 11 of Bengal Aect
VIII of 1869 ; and since the vepeal of those enactments by the
Dengal Tenancy Act, the same provisions have in substance heen
re-enacted in scetion 74 of the last-mentioned Act.

Seetion 54 of Regulation VIII of 1793 recommended
the consolidation of existing abwabs with the rent proper
or asul jama, within a certain time, and section 535
prohibited the imposition of any new abwabs on ryots, These
provisions related fo ryols only, and could not affect inter-
mediate tenure-holders like putnidars. Section 3 of Regulation
V of 1812, which was the provision applicable to the stipulation
now under consideration, after authorising proprietors of land to
grant leases to their dependent talukdars, under-farmers, and
ryots in any form the contracting parties might think fit,
prohibited the imposition of arbitrary or indefinite cesses, whether
under the denomination of abwab, mathaut, or any other denomina-
tion, and declared * all stipulations or reservations of that nature”
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to be null and void. And section 11 of Bengal Act V1II of 1869

A ——————————— a . v
osoris made o landlord  exacting any  ahwab liable in damages noet
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exeeeding double the amount exacted. Section 74 of the Bengal
Tenancy Act, which now in effect fakes the place of these
provisions, enacts that “all impositions upon tenants wnder the
denominations of abwad, matlaut, or other like appellations,
in addition to the actual rent, shall be illegal, and all stipulations
and reservations for the payment of such shall be void.”

Tt seems to us to be clear from these provisions of the law, that
what they are intended to probihitis the imposition upon tenants
of abwals and other cesses of a like nature i addition to.the actaat
rent fixed by custom or conbrack, And the reason why the law pro-
hibits these impositions, notwithstanding that they may be yolun
tavily agreed to,is (ag may ba gathered from the earlier provisions
on the subject, that is, Regulation VIIL of 1793, sections 54, 55,
and Regulation V of 1812, section 3) that they are of an arbi-
trary and vexabious character, and have an indirect and insidious
effect in raising the rent to an opprossive extent. It is well known
that in the case of an existing tenancy at a rent fixed by eontract
or by eustom, if the landlord wishes to raise the rent, and the
tenant objects, the parties very often come to an arrangement hy
which the tenant agrees to pay something which is apparently
only occasional and temporary, in addition to the rent, being
deluded by the notion that the rent, which is the permanent burden,
remains unchanged, and the landlord agrees to accept the addi-
tional item, being encouraged by the hope thab the increment
once paid will be continued indefinitely. So also when a new
tenancy is craated, the landlord often finds it difficult to induce
the tenant to accepta rate .of rent higher than the customary
rate, though he may be found willing to pay additional items as
cesses, And it is matter of history, as wé learn from the
Revenue Records of the time of the Permanent Settlement, froni
which extracts ave givenin the judgment of Mr. Justice O'Kinealy
in Radha Prosad Singh v. Bulkowar Koeri (1), that these
arbitrary and indefinite impositions were found to have grown fo

(1) T L R, 1% Cale., 726 af p. 740.
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such aw oppressive cxtent as to call for the interference of the
Legislature.

. But neither the reasons nor the terms of these prohihitory
rules, neither the spirit nor the letter of the law, can have any
application fo a case like the prosent, regard heing had to the
character of the tenancy and the nature of the so-called addi-
tional item of demand.

" The tenancy here iz @ putnlof a mouza, and from the very
nature of the tenure and by the terms of the settlement, ihe
tenant becomes entitled to all the fubure profits of the monza,
whether by enhancement of the rents of tenants, or by extension of
culiivalion by reclaiming waste lands, and the landlord practically
turns himself into an annuitant upon his zemindari receiving a fixed
sum from the primidar as his annual income from the zemindari,
This amount is called the fixed jama or rent in the kabuliay
and it inclades the Government revenus (which is itself a fixed
sum) payable by the zemindar on account of his mouza. Ry
hesides the Government revenue, the zemindar has to pay other
dues to the Giovernment or to its officers, amongst which the
chowkidari {ax, the item in dispute, is one, and with a2 view to
leave the zemindars clear profit from the mouga settled in putn
unaffected by his liahility to pay these dues, the arrangement is
that the puinidar shall also pay to the zemindar the amonnt of thig
tax among others. And this amount is not consolidated with the
fised juma for this obviously harmless reason ; that it is not itself
fixed, being liable to variation, not by the will of the zemindar, bat
under the provisions of the law by which it is imposed [Bengal Act
VI of 1870.] There is nothing unfair or improper in this arrange-
ment, nothing that contravenes the policy of the law in prohibiting
the imposition of alwabs. The zemindar, who transfers to the
putnidar all his rights to futurc increase of profits from the
mouza, may jusily require the putnidar to pay him money
enough to enable him to pay all taxes or cesses imposed upon him
on account of his owning the zemindari, and the putnidar
noburally agrees to this. The amount he agrees to pay to the
zemindar on accounst of the chowkidari tax is paid quite as much
on account of the occupation of the land of the mousa by kim
as that which is expressly called the rent, and is part of the
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ground rent quite as much as the latter. Though the one ig
kept separate from, it is no subscquent addition to, the othey,
They are hoth simultancously fixed as parts of the return to be
made by the tenant for holding the tenure, and the reason for
their being kept separate, as stated above, is onme that does ngt
offend against the principle of the law wpon which the
prohibition of abwabs is based. A stipulation for the paymeni of
such an amount cannot, we think, be regarded as one for the
“imposition of an arbitrary or indefinite cess,” within the meaning
of section 3 of Regulation V of 1812, or for an imposition “ under
the denomination of abwab, mathaut, or other like appellation
in addition to the actual rent, ” within the meaning of section 74
of the Bengal Tenancy Act, for this simple reason, that the
imposition here depends primarily, not upon the will of the
zemindar, but wpon law of the land [Bengal Act VI of 1870],
1t is this Act which imposes the liability on the zemindar, and
the zemindar merely stipulates with the putnidar when granting
the putni that the latter should, among other sums, regularly
pay him the amount levied from him under the Act. Of courss,
if the Act contained any prohibition against such stipulations
as the English Property Tax Act (§ and 6 Viet., c. 85,5 103)
does, they would have been void, But in the absence of any such
prohibition, there can be no reason for saying that the stipulation
is illegal. See Surnomoyee Dabee v. Ioomar Purresh Narain
Roy (1).

It was contended by the learned vakil for the respondents
that the mere fact of the amount claimed on account of chowkidari

* tax not being consolidated with what is called the fixed puind

Jjama or vent in the kabuliat, but being kept separate, was enough
to render it an abwabd, and therefore illogal and nob recoverable ;
and in support of this broad proposition the cases of Tilukdhar: Singh
v. Chultan Mahion (2) and Radha Prosad Singh v. Balkowar
Koeri (8) were relied upon. No doubt there are passages in some
of the judgments delivered in these cases which, taken alone, might
appear to lend support to the respondent’s contention. . But upon .
(1) L L. R, 4 Cale,, 576.

@ 1. L. R, 17 Cules, 131,
@) L L. R., 17 Cale, 726,
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a careful consideration of those cases, we think they are clearly
distinguishable from the present, and do not touch ihe question
now before us.

In the case of Chultan Mahton (1), the question referred to the
Full Bench was whether certain items, which were admitted hy the
plaintiff himself to be abwabs, were legally recoverable by reason
of their having been paid for a good many years, and hoth the
Full Bench and the Privy Council, before which the ease was
taken up in appeal, answered that question in the negativer
Mitter, J., in his judgment, which was concurred im by the
majority of the Full Bench, no doubt says that the only thing
yecoverable under Regulation V' of 1812 “is the amount which
is by the contract fixed as the rent payable to the landlord.” But
fn an earlier part of the judgment he has taken care to promise
that the Regulations do not define an abwab ; and that the question,
whether any particular item is an abwab, is left lo be determined
hy the Court in each case. The Privy Council affirmed the
decision of the Full Bench, simply on the ground that the amounts
claimed being old abuabs, and not having been consolidated, were
not recoverable under Regulation VIII of 1795.

In Radha Prosad Singh v. Balkowar Koeri (2), the question
referred to the Full Bench was whether certain portions of the
claim denominated sarak, neg and thuruch, were illegal cesses or
whether they wera recoverable asrent by reason of their having
been paid for a long time., The Full Bench answered the first part
of the question in the affirmative, and the second in the negative ;
and the majority of the learned Judges took the same view of
Regulation V of 1812 that the Full Bench in Chultan Mahton’s
case (1) did. The fact of the Full Bench having overruled the
decision in the case of Pudmanund Sing v. Baij Nath Singh (3),
which was in some, but not all, respects similar to the present case, no
doubt furnishes an argumentin favour of the respondent ; but that
argument is not oonclusive, because the majority of the Full
Bench base their conclusion that Pudmanuad Singlh’s case (3) was
wrongly decided, not upon the ground that the items there claimed

(1) 1. L. B., 11 Cale,, 175 ; I L. R, 17 Cale,, 131,
(%) I L. B, 17 Cale., 726.
(3) L L, R,, 15 Calc., 828,
44
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and allowed, wore kept separate from the amount styled the rent,
and were thereforo not recoverable, but upon the ground that they
were from their very nature no part of the ground rent, the items
being salami and tehweri. And Mr. Justice O’Kinealy, whose
judgment appears fo be the one that was concurred in by the
majority of the Full Beneh, adopts the fol lowing as the correct
definition of the term abwab:—

“ This term is particularly used to distinguish the taxes imposed
subsequently to the establishment of tho asul or original standard
rentin the nature of addition thereto.” Such a definition, as we
have pointed oubt above, would be wholly inapplicable to the
present claim.  The learned Chief Justice, it is true, saysin his

judgment that, according to the decision of the Privy Council in

Cludean Makton’s case (1) under the Regulations, nothing could be
recovered for the occupation of land, except one sum, which must
include cverything which was payable for such oooupation,
arrived at, cither by ngreemont or by some judicial determination
between the parties; bub this obscrvation must, we think, be
taken to be limited in its application to the class of cases which
his Lordship and the Judicial Committco were then dealing with,
which were cases in which the disputed items were either
admittedly, or in their nalure, abwabs, and could he legalizod
only on the ground of heing consolidated with the asul or
ground rent. That, however, is not the nature of the item now in
dispute.

These cases do not, therefore, in any way decide the question
now before us, which is whether an amount agreed to he paid by
a puinidar to the zemindar on account of chowkidari tax is an
abwab, though there are no doubt dicte laid down in the
judgments of some of the learned Judges which might be
construed to bear upon that question. Wo arc not aware of any
case in which a claim like the present lhag been cousidered
illegal and untenable. Onthe contrary, a claim similar to the one
now under consideration, was allowed as legal in the case of
Surnomoyee Dabee v. Koomar Purresh Navain Roy (2) already

(1) LL. R, 11 Cale,, 175 3 1. L. R, 17 Cale,, 181,
(2) I L. 13, 4 Cale,, 576,
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referred to. That casesesms to us to be quite in point and (ully
supports the view wo have taken above.

In the above view of the case it becomes unnecessary lo con-
gider the effect of scetion 179 of the Bengal Tenancy Act, which
enacts that ¢ nothing in this Act shall be decmed to prevent a
proprietor or a holder of a permanent tenure in & permanently sel-
tled area from granting a permanent mokurari loaso on any {erms
agreed on between him and his tenant.” There is, no doubt, some
repugnancy between this section and section 74 of the Act, but
whether, following the principle enuncialed by Lord Justice
James in Ebbs v. Boulnois (1), we regard the latter, which is a
special provision, as a qualification of the former, which ix a.
general one, or, adopting the rules stated by Keating, J., in Wood
v. Riley (2), that of two. ropugnant clanses in « Statute the lasi
must prevail, give effect to the latter, there seems to he good
reason for thinking that section 179 isnot controlled by seclion:
74. But, as we have said above, we need not discuss this point
any further.

For the foreguing reasons, wo think the decision of the lower
Appellate Court that the amount claimed is in the nature of an

abwab, and therefore not recoverable, is wrong in law. But as we-

hold that the claim is one for rent, part of it, namely, that for
1294, nvust be held to be barred by limilation. Moreover, ag we
gather from the plaint that ihere was a previous snit for rent, so
much of the amount now claimed ashad acerned due at the date
of the instibution of that suit, must be held to be barred by section
43 of the Code of Civil Procedure.

The result is that the decree of the lower Appellate Courl
uust be set aside, and the case remanded to that Court to determing
how much of the claim is barred for the two reasons indicated
above, and to decide the other points raised in the appeal before it.

%0, Appeal allowed and  case remanded..

(1) L. R, 10 Ch. App., 479 (484)
@) L.R,30.P,2 27
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