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ijBC) t u e  [n d ia n  l a w  lifiPOitra, [v o l , x x ii,

ie fo n  Mr- Juslke 31uci>hersoH and Mr, Juatiee Sanerjee,

1895 ASSANDLLA KHAN BAHADUR (Puintiff) v. TIRTHABASHINI
AND OTHMIB (DErEmAN'lB).

Chowlddari Tan—Villnge ChowUdun Act (Betigal Act V Iof lS70J—Suit for
arrears of clmol'klari lax payaUe by puinkkiT under putni settlmeni—
Ahoab—Rent—Bengal Tevancij Act (4ci VIII of lS8S)jSeeliona 3,{5), 74
—Regulation VIII of 1793, sec,lions id, S&~Begulation V of ISIS, section
3—Act VIII of 1S60, section ll^Seconil Appeal—Oivil Procedure CoO$ « 

XIVoflSSS), section 5S6.

In a suit for Biitinrs of oliowkidari tax, piiyaUa by the piiinidar under the 
putni settkinenljtho defence was tbat it wiia an illegal cess, and could not be 
legally recovered,

Held, that aa the payment of the oiiowkiilari tax was one of the terras of 
tlis putni settlement itself, wldoti 'vyaa entered into between parties compe­
tent to contract, and was made for valuable consideration, and the putni 
Regulation deoliives that putni talulcs “ shall be deemed to be valid tenures in 
perpetuity according to the terms of the engagements under which they are 
lield,” and, moreover, as the amount which the putnidar agrees to pay as 
ciiowkidari tax, ia paid quite as much on iiccouat of the occupation of the 
property as that which ia expressly called the rent, and is part of the ground 
rent quite as much as the latter, it ia not an ahwal, and is, therefore, recover­
able,

Surnomyet Dahee V. Koomar Purresh Narain Roy (I) followed.
Tilithdkari Singh v. Ghdton MalUon (2), and Eadlia Prasad S'ingh v. 

Ba.lkowar Koeri (3), distinguished.

Pud/uanund Sinrjh v. Baij Nath fihigh (4), referred to.

Edd, also (upon the objection of the respondents, that the suit being one 
of ths nature cognizable by ii Small Cause Com't, and valued at less than 
Bs. 600, no second appeal would lie under section 686 of the Code of Oivil 
Procedure) that as the consideration for the payment of the ohowktdari tax 
is the occupation or the holding of the tenure, and as the paymentis to

*= Appeal from Appsllate Decree No, 198 of 1894, against the decree of 
Babu Brojo Behari Sliome, Officiating Subordinate Judge of Tipperali, 
reversing the decree of Biibu Nikitnjo Behari Koy, Minisif of Moorslti- 
dahad, dated the 8th of September 1892.

(1) I. L. U,, 4 Oalu., 570. (2) I. L. 11, 17 Calc,, 131.
(3) I. L. K., 17 Unit!., 726. (4) I. L, fi,, 15 (Jalo., 828.
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bu maJti pBi'iodioiilly to tlie zumiudtir by the putniiUu', aad Ihe luuoiuit agreuci
to be p i d d  in l a w f u l l y  p a y s i b l e ,  i t  ooiueu w i t h i u  t h o  d e l i i i i t i o u  o f  r e n t  in t b e

Bengal Tcaaiicy Act, and, Iherufore, a second appeal wuuld lie.

Dheraj Ala/itab Chund Bahadoor v. Uudha Binade Uhotodh'tj (1), EreUne 
w Trilochiiii Ckitterjee (2), Watson <Si Co. v. Sreeh'isto Blmmick (3), 
a u d  Butnessuf Biswas v .  Himsh Chmider Bose ( 4 )  r e f o n - e d  t o .

This appeal arose out of an action fov recovoiy of chovvlddari 
tax brought by the plaintiff against tho defeudaut upon a regiriter- 
ed contract. The plaintitf’ii allegation was that an eight-annas 
sbare of a certain zemindari was let out in piitni loase to the 
defendant, and by the terms of the aaid lease he (the defendant) 
was hound to pay half of the salary of the Tillage chowkidars, 
and that the amounts for the years 1 2 y i to 1298 were paid by 
him (the plaintiff). The amount claimed was less than Us. 500. 
The defence was that chuwkidari tax was never paid by the defen­
dant, that there was only one cbowkidar in the mourn, and his pay  
was included in the rent, and that a portion of the claim, Le.i 
with respect to 1294, was baii-ed by limitation. The Court of 

first instance decreed the suit holding that under the registered 
lease the defendant was bound to pay ihe cLowkidari tax. On 
appeal the Subordinate Judge dismissed the suit of the plaintiff, 
holding that the stipulation to pay the chowkidari tax payable 
hy the zemindar was an agreement to pay an abwab, and conse- 
(jaeutly not recoverable under the law.

From this decision tho plaintiff appealed to tho H igh  Court.
Babu Sreeaath B ass  and Babu B u ssm t K um ar Bose for tho 

appellant.
Babu Akslwy Goomoi' Bm erjee  for tho respondents.
Babu Akshoy Uoomar Banerjee took a preliminary objeutiou, 

on the ground that as the amount claimed beiug the amount paid 
by the appellant, whioh was payable by the defendant under a 
coatraot, as alleged by tho plaintiff, that the suit was one cogniz­
able by a Small Cause Court, and being less than Bs. 500, no 
second appeal would lie. See Dheraj Mahtai Chund Bahadoor y. 

Madha Biaode Olwwdhrjj (1 ), Erskiiie v. Triloohun Chatterjee (2 ;.
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(1) 8 W. R., 517.
(S) I, L. B,, 21 Cldc., 132.

(2) 9 W. K,, 518.
(•1) I, L. 11,, 11 Gulu,, 221



1895 Babii SreenalJi Dass.— Tiiis is not a suit of the natnre cogaiz-
A ssanullT  Cause Court. I t  is  a sirit for reat. Contracts of
Bahadd natui'e xtnder consiJei'ation are excepted from the cognizance

i,. of a Small Cause Court by clause flO), SolieJuIe I I  o f the Provin- 
base'™ Small Cause GourLs (A ct I X  of 1887). See fVaison ^  Co,

V. Sreehristo BJmmick (1).
Chowkidari tax is not an a?)iwa&, and can be recoverod legalljr. 

The case of Radha Prasad Singh v. Balhoviar Koeri (2), relied 
tipon by the lower Appellate Court, does not apply. It is recover­
able under Act V I  of 1870, and it  is -vTith reference to this Act 
the zemindars enter into contracts with putn idan  for payment of 
the chowkidari tax ; therefore it is not illegal. For instance, ddk 
tax and road-cess, though they are not rent, still are recoverable^

' not being abwah. The question is whether chowkidari tax is legally 
recoverable, there being consideration for the contract. I  submit 
it  is. The Full Bench oaise of Radha Prosad SingJi v . Balkoim ' 
Koeri (2) does not cover a ease of this nature. H ere the party 
originally enters into a contract, and makes him self liable to pay 
the ta x : ho is bound to pay it. It cannot be regarded as not legally 
recovGrable, as it is recoverable under the Ohovykidars Act (V I  
of 1870). Anything added to the original contract cannot be 
ealled an ahwah, and thia was included in the original settleinent, 
The putni rent is the aggregate o f  all the rents fixed at the time 
of the settlement, as well as other impositions payable by the 
landlord in future on account of the demand o f Government.

Babu Ahhotj Ooomav Bmerjee  in reply.— The plaintiff cannot 
recover the chowkidari tax, as it is an ahm h. A n  abwah means 
anything over and above a definite sxim which is agreed to be 
paid .-IS rent. Anything indefinite is an ahwah. In  this case the 
amount is most uncertain. What is an abxoah and what is rent i & 
very difficult to distinguish. Anything that is paid in addition to 
the fixed rent is an aJjiM?). Radha Pvom d Singh Balkowar 
Koeri (2) at p. 7 59 of the report. An ahimh is something other 
than r e n t; this is ceriaiiily not rent. Plaintiff’s case is, that be- 
cause the ainount, which was payable by the defendant, was paid by

( 1 )  I .  L .  R . ,  2 1  C a l o , ,  1 3 2 ,

(2) I. L, K , 17 Calc,, 726.
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liim, tile cause of action arose in eaeli instalmen!; as it fell due. 
The plaintiff does not claim it as reat. I f  it is held that the 
amount claimed is not an alwab^ the case imxst go hack for deter­
mination, whether a portion of the claim is han'ed by limitation 
or not.

The judgment of the Court (Maophbuboh and B ak ew be , vTJ,) 

was as follows :—

Tliis appeal arises out of a suit brought by the plaintiff appel­
lant, who is the zemindar of mourn Panch Pukhuria, to recover 
from the defendants respondents, putnidars under him of an eight- 
anna’s share of the mousa, a sum o f money payable to him under 
the terms of the putni settlement on account of a moiety of the 
chowkidari tax of the mousa for certain years.

The defence ■was that a part of the claim, namely, that for the 
year 1294, was barred by limitation ; tbat the amount claimed on 
account of the chowkidari tax is in excess of what is really payable 
annually, and bas hitherto been paid to and received by the plain­
tiff ; and that he is not entitled to claim any interest.

The first Court overruled the plea o f  limitation, holding 
that the claim was not one for rent, but was one based on a regis­
tered contract ; and having found for the plaintiffs on the merits, 
it decreed the claim m  full.

On appeal, the defendant for the first time raised the objection 
that the agreement to pay the chowkidari tax was void ia  law, as 
it was an agreement to pay anai!)wa/>; and' the lower Appellate 
Court has allowed the objection and dismissed the suit.

In second appeal i t  is contended foe the plaintii? appellant, 
that the lower Appellate Ooart is wrong in law in holding that 
the amount clahned in this case is in the nature of an almab, while 
the defendants respondents take a preliminary objection that 
tlie second appeal is barred by section 586 o f the Code of Civil 
rrocedace, the suit being of the Small Cause Court class and the 
amount claimed not exceeding Rs, 500.

It is necessary to consider the preliminary objection first.
In support of his objection the learned vakil for the respond­

ents relies ufion the oases of M erctj Uahtab C kuid B a h d o o r  v.

1895
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Badhu BiiLode Gliowdhrij (I )  and Erskine v. Triloehm  Chitteijee
( i) .  Oil tli0 other liaiiJ, Ba)>u Sreeiiatli Dass, for the appellant, 
coufceiids, on the antliority of the case of Watson <§■ Co. v . Sreelm to  
Bhumiuk (3), Lbat tlio claim is one for rent, and is, therefore, ex­
cepted from the cognizance of a Small Oaiise Court hy clause 8 of 
tlio second ISohodulo of tho Mofas.-jil Small Oause Courts Act (IX  
of 1887).

Tlie two cases cited for the respondents do not appear to us 
to he exactly similar to the present, and upon the facts of this case 
wo think the claim must be regarded as one for rent. In  the first 
of the two cases cited above for the respondsuts, the facts are not 
iset out in the report; and ia  the other case we learn froiii the 
judgment that it was “ a suit hy the zemindar against his puinjia-j'* 
founded upon the contract between the parties for the recovery 
of a sum of money which had heou expended by the zanindar in 
the vray of zemindari dale charges, which expenses, it was aUegeJ, 
the putnldar was hound hy his contriict to bear,” This would go 
to shew that the contract in that case was one by which the pnt- 
nldar undertook to pay the dak charges, and that he not having 
done so, the zemiadar had to undergo the expease and to sue for 
the money. I f  that was so, and if  tho contract was not to pay 
the amount to the zemindm' ia the first instance, the claim could 
not hare been regarded as oae for rent, imd was rightly treatecf 
as one for oompeasatiou for the breach of eoutraot. See liutm s- 
sur Biswas v. Hitrish Chimcler Bose (4), and tlie suit was properly 
held to be one of the Small Cause Court class. In the present 
case tho contract between the parties, which is to ba found in the 
pniSni haluliai itself, is that the pulnidars shall pay to the 
Kcmindar tho chowlddari tax, which the latter has to pay. The 
consideration for the pajmient is the 'occupation of the land or 
the holding of the putni tenure ; and tho payiment is to be made 
periodically to the zemindar by the puinidar. A n  amount so 
agreed to be paid comes, in our opinion, within the definition of 
raat in the Bengal Tenancy Act, provided it isla^vfully payable, as 
was held in the case of Walson ^  Co, v. Sreekrisio -Bkmnick (3).

(1) 8 W, E,, 517.
(S) L L, E., 21 Calc,, 132.

(2) 9 W . K . ,51S.
(4) I.X j. B ., 'H  Ciilo., 221



VOL. XXII.] CALCUTTA SEPJES.

Khan
B a h a d u r

V.
T i r t i i a -
BASniNI.

That it is lawfully payable will be seen later on. The suit was uat, 2895 
therefore, one of the Small Cause Court class, and the preliminary assakuila 
objectiou must consequently bo overruled.

Goiuiug now to the contention of the appellant that the 
amount claimed in this suit is not of the nature of an alnoah, y /a  
m ust hold that it  is w ell founded, and that the Conrfc o f Appeal 
below is wrong in dismi.ssiag the suit, on the ground o f  its being 
one for the racorery of an illegal cess.

The stipulation by the putnidars to  pay to the zemindars the 
amount payable by him on account of the chowkidari tax of the 
moim  let out in piitni, is one of the terras of the p u ln i seliloraont 
itself; it is entered into between parties competent to contract, 
and is made for valuable consideration ; and the F utn i Regu­
lation V III of 1819, in  sec tio n s , distinctly doolares that 
taluks “ shall be deemed to be yalid tenures in perpetuity according 
to the terms of the engagements under which they are held.”
That being so, let us see how far the provisions of the law prohibit­
ing the imposition of almab and other cesses, affects this other­
wise valid stipulation. A t the tim e when tho stipulation was 
entered into, that is, in  1881, the law relating to alnoahs was to be 
found in sections 54 and 55 of Regulation V III  of 1793. sec­
tion 3 of Regulation V  of 1812, and section 11 of Bengal Act 
V I l l  of 1869 ; and since the repeal of those enactments by the 
Bengal Tenancy Act, the same provisions have in  substance been 
re-enacted in scction 74 of tho last-mentioned Act.

Section 54 of Regulation V I I I  of 1793 recommended 
the consolidation of existing abwabs with the rent proper 
or asul jama, w ithin a certain time, and section 55 
prohibited the imposition of any new abwah on ryots. These 
provisious related to ryots only, and could not affect inter­
mediate tenure-bolders like putnidars. Section 3 of Regulatioa  
Y  of 1812, which was the provision applicable to tho stipulation 
now under consideration, after authorising proprietors o f land to 
grant leases to their dependent talukdan, under-farmers, and 
ryots in any form the contracting parties m ight think fit, 
prohibited the imposition of arbitrary or indefinite cesaea, whether 
under the denomination of abwah, mathaut, or any other denomina­
tion, and declared " all stipulations or reservations of that nature”
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to be nal! and void. .Aod seotion 11 of Bengal Act V l l l  of 1S69 
mfidft a landlord exiicting any â noab liable in rtamaotes not 
exceeding double the aniouiit exacted. Section 74 of tLe Bengal 
Tonanoy Act, which now in effect lalcss the place of these 
provisions, cnaofcs that “ all impositions upon tenants ttnder the 
denominations of abwaf), malhaut, or other UIcq appellations, 
in addition to the actual rent, shall ho illegal, and all stipulations 
and reservations for the payment of such shall be void.”

It seems to us to be clear from these provisions of the law, that 
w h a t th e y  are intended to probihit is the imposition upon tenants 
of alncSs and other cesses of a like nature in addition to .the actaal, 
rent fixed hy custom or contract. And the reason why the kw  pro­
hibits these impositions, notwithstanding that they may be volnn- 
tiuily agreed to, is (as may be gathered from the earlier provisions 
on the subject, that is, Regulation V III of i7 9 o , sections 54, 55, 
and Regulation V  of 1812, section 3) thaf they are of an arbi- 
trary and vexatious character, and have an indirect and insidious 
effect in raising the rent to an oppressive extent. It is well known 
that in the case of an existing tenancy at a rent fixed by contract 
or hy custom, if the landlord wishes to raise the rent, and the 
tenant objects, the parties very often come to an arrangement by 
which the tenant agrees to pay something which is apparently 
only occasional and temporary, in addition to the rent, being 
deluded hy the notion that the rent, which is the permanent burden, 
remains anohanged, and the landlord agrees to accept the addi­
tional item, being eiioonraged by the hope that the increment 
once paid will be continued indefinitely. So also when a new 
tenancy is created, the landlord often finds it difficult to induce 
the tenant to accept a rate .of rent higher than the custonlaiy 
rate, though he may be found willing to pay additional items as 
cesses. And it is matter qf history, as we learn from the 
Eevenue Records of the time of the Permanent Settlement, from 
which extracts are givenin tlae judgmeat of Mr. Jnstice O'Kiuealy 
in £aci/ia Prosad Singh v. BaUowar Kaeri (1), that these 
arbitrary and indefinite impositions were found to have gro'wB to

(1) I, L, B., 17 Calc., 72C «l p. 740.
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such aa oppressive extent as to call for the iutcrfercnce of the 
Legislatni'e.

But neither the reasons nor tlie terms of fcliesc proliiHtory 
lulos, neiblier the spirit nor the letter of the law, can have any 
appliifcion to a case like the present, regard boing k id  to the 
character of the tenancy and the nature of the so-called addi- 
tioniil item of domaad.

' The tenancy hero is a ptdni of a mouza, and from the very 
n a t u r e  of the tenure and by the tonns of the settlement, the 
tenant becomes entitled to all the friture profits of the monxa, 
whether by enhancomant of the rents of tenants, or by extension of 
cultivaUon hy redaiiniug waste lands, and the landlord practically 
tin-iis h i m s e l f  into an annuitant upon his zemindari receiylngafixod  
sttui from the p'lnidar as his annual income from the zemiiidari. 
This amonnt is called the fixed jama  or rent iu the Mmliol 
and i t  includes the Gtovernment revaiuxe (which is itself a fixed 
sum) payable hy the zemindar on account of his mouza. But 
besides the Government revenue, the zemindar has to pay other 
dues to the Governmsnt or to its ofRcers, amongst which the 
ehov?kidavi lax, the item ia  dispute, is one, and ifrith a v i w  to 
leave the zemindars cloar profit from the imnza settled in p u td  
n n a f f e c t e d  by his liability to pay these dues, the arran^-emsiit is 

that the putnidar shall also pay to the zemindar the amonnt of this 
tax among others. And this amonnt is not consolidated with the 
fixed jama for this obviously harmless reason ; that it is not itself 
foad, being-liable to rarktion, ndt by the will of t ie  zemmdai-, hat 
imdec the provisions of the law by which it is imposed [Bengal Act 
VI of 1870.] There is nothing unfair or improper in this aiTange- 
meiit, nothing that contravenes the policy of the law in prohibiting 
the imposition of ahwais. The iiemiudar, who transfers to the 
•putnidar all his rights to future increase of profits from the 
mouza, may justly reqnire the putnidar to pay hiin money 
enough to enable him to pay all taxes or cesses imposed upon him 
on account of his owning the zemindari, and the putnidar 
naturally agrees to this. The amotmt he agrees to pay to the 
zemindar on aecount of the chowkidari tax is paid quite as mnch 
on account bf the occupation of the land of the mouzj, by Mm 
as that which is expressly called the rent, and is part of the
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1895 gi’oiuid rout qnito as much as tlie latter. Thoitgli the one is 
"a^ uija subsoqaent addition to, the other.

K h a n  They are both simultaneously fixed as parts o f  the return to be
' made by the tenant for holding the tenure, and the reason for

TinTiTA- l)eing kept separate, as stated above, is  o d o  that does not
offend against the principle of the law npon which the 
prohibition of ahioabs is based. A  stipulation for the payment of 
snch an amount cannot, we think, be regarded as one for the 
“ imposition of an arbitrary or indefinite cess,” within the meaning 
of section 3 of Regulation Y  of 181.2, or for an imposition “ under 
the denominatiou of ahtoah, mathaiit, or other like appellation 
in addition to the actual re nt, ” within the m eaning of section H  
of the Bengal Tenancy Act, for this simple reason, that the 
imposition here depends primarily, not upon the will of the 
zemindar, but ujwu law of the land [Bengal Act Y I of 1870]. 
It is this Act which imposes the liability on the y.emlndar, and
the zemindar merely stipulates with the piitnidar when granting
the putni that the latter should, among other sums, regularly 
pay him the amount levied from him under the A ct, Of course, 
if  the Act contained any prohibition against such stipulations 
as the English Property Tax Act (5 and 6 V iet., c. 35, s. 103) 
does, they would have been void. But in the absence of any such 
prohibition, there can be no reason for saying that the stipxilation 
is illegal. See Surnomoitee DcAm  v . Koomar Purresh Barain 
Boy (1).

I t  was contended hy the learned vakil for the respondents 
that the mere fact o f the amount claimed on account of chowkidari 

' tax not being consolidated with what is called the fixed putni 
jam a  or rent in the kahuUat, but being kept separate, was enough 
to render it an a lm b ,  and therefore illegal and not recoverable ; 
and in support of this broad proposition the c<ases of TibtJcdhan Singh 
T. OhuUm M ahon  (2) and Badha Prosad Singh v  ̂ Balhomr 
Koeri (3) were relied upon. Ivo doxibt there are passages in some 
of the judgments delivered in these oases which, taken alone, might 
appear to lend support to the respondent’s contention ., But upon

(1) L L, B , 4Ca!c,, 676.
(2) T. L. E., 17 131.
(3) I. L. n.,17Ca)p., 726.
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a careful consideration o f  those cases, we think they are clearly
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distinguisliable from the present, and do not toucli ilie question A b sa n u l l a  

now before us.
In the case o f CliuUan Hiahton (1), the question referred to the 

Full Bench was whether certain items, which were admitted by the 
plaintiff Hmaelf to be ahwabs, Avere legally recoverable by reason 
of iheir having been paid for a good many years, and both the 
Full Bench and the Privy Council, before which the case was 
taken up in appeal, answered that question in the negative- 
Mitter, J ., in his jndgment, which was concnrred in by the 
majority of the Full Bench, no doubt says that the only thing  
recoverable nnder Regulation V  of 1812 “ is the amomit which 
is by the contract fixed as the rent payable to the landlord.” But 
in an earlier part o f the judgm ent he has taken care to pi’omise 
that the Regulations do not define an abu'al>; and that the question, 
whether any particular item  is an alnmh, is left to be determined 
by the Court in each case. The P rivy  Council affirmed the 
decision of the Full Bench, simply on the ground tliat the amonnts 
claimed being old ahtahs, and not haying been co]]golidated, wore 
not recoverable nnder Regulation V I I I  of 1793.

In Radha Prosad Singh  v . Balhowar Koeri (2), the qnesfcion 
referred to the F u ll Bench was whether certain portions of the 
claim denominated sarak, neg and khuruck, were illegal cesses or 
whether they were recoverable as rent by reason of their having  
been paid for a long time. The F u ll Bench answered the first part 
of the question in the affirmative, and the second in the negative ; 
and the majority of the learned Judges took the same view O'f 
Eegulation V of 1812 that the F u ll Bench in Ohultan Mahtoiis 
case (1) did. The fact o f  the F u ll Bench haviug overruled the 
decision in the case of Pudmanund S in^  v . Baij N aih Singh (3), 
which was in some, but not all, respects similar to the present case, no 
doubt furnishes an argument in favour of the respondent; but that 
argument is not conclusive, because the majority of the Full 
Bench base their conclusion that Pudmanund Singjis  case (3 ) was 
wrongly decided, not upon the ground that the items there claimed

(1) I. L. R,, 11 Calo., 176 ; I. L. R., 17 Calo,, 101,
(2)1, L. B., 17 Calc., 726.
(3) I. L. E., 15 Calc., 828.
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1895 ti-nd tillowecl, woro kept separate fVoin ihe amount styled the ront, 
A s r a n u i l a . tlicreforo not recovorablo, but upon the ground that they

Kn.iN were from tlieir very nature no part of tho ground rent, t ie  items 
B a h .a d p h  salami and tehwari. And Mr. Justice O’K inealy, wliose
TiB'i'rtA- jni]g,nent appears to be tlie one that was concurred in by tbs 

majority of the Pull Bench, adopts the following as the correct 
definition of the term ahioah; —

“ This term is patiicularly used to distinguish the taxes imposed 
snbsecLuently to tho establishment of tho asul or original standard 
rent in  the nature of addition thereto.” Such a definition, as we 
]iav0 pointed out above, iToiild be wholly inapplicable to the 
present claim. The learned Chief Justice, it  is true, says in his 
judgment that, according to the decision of the Privy Council in 
Ohullan M ahon's case (1 ) under the Regulations, nothing could be 
recovered lor the occupation of land, except one sum, which must 
include everything whicli was payable for such occupation, 
arrived at, either by agreemout or by some judicial determination 
between tho p arties; but this observation must, we think, be 
taVcn to bo lim ited in its application to the class of cases which 
his Lordship and the Judicial Commiiteo were then dealing with, 
which were cases in which tho disputed items were either 
admittedly, or in their nature, abwahs, and could bo legalized 
only on tho ground of being consolidated with the asul or 
ground rent. That, however, is not the nature of the item now in 
dispute.

These cases do not, therefore, in any way decide the question 
now before us, which is whether an amount agreed to bo paid hy 
a puinidar to the zemindar on account of chowlddari tax is an 
ahwah, though there are no doubt dicta laid down in tho 
judgments of some of the learned Judges which might be 
construed to bear upon that c^uestion. "We are not aware of any 
case in which a claim like the present has been considered 
illegal and untenable. On tho contrary, a claim similar to the one 
now under consideration, was allowed as legal in  the case of 
Surnomoyee Dahee v. Koomav P u m s h  N am in  Boy (2) already
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(!) L  L. II, 11 Calc., 175 ; I. L. R., 17 Calc., 131.
t'2) I. L. i;., 4 Calo., 576,
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referred to. Tliat caseseem s to us to be quite in poini: and fully 
sxipports the view wa have takea above.

In the above view of the case it becomes ixmaeccssary lo  con­
sider the eifect o-f soctioa 179 of the Bengal Tenancy A ct, which  
enacts that “ nothing in this-Act shall be doomed to prevent a 
proprietor or a holder of a permanent tenure in a permanently set­
tled area from granting a permanent m ohiran  lease on any terms 
aoreed on between him and his tenant.” There is, no donbt, some 
repugnancy between this section and section 7 i  of the'A ct, but 
whether, following the principle enunciated by Lord Justice- 
James in Ebbs v. Boulnois (1 ), we regard the latter, which is a 
special provision, as a qualification of the former, which is a. 
general one, or, adopting the rules stated by Keating, J ,, in Wood 
V. Riley (2), that of twO' repugnant clauses in a Statute ihe Iasi, 
must prevail, give effect tô  the latter, there seems to bo good 
reason for thinking that section 179 is not controlled by section' 
H . But, as we have said above, we need not discuss this point 
svay farther.

For the foregoing reasons, wo think the decision of the lower 
Appellate Court that the amoxint claimed is in the nature of an 
ahoab, and therefore not recoverable, is wrong in law. But as we- 
hold that the claim, is one for renti part of it, namely, iha.t for 
1294, must be held to be barred by lim itation. Moreover, as we 
gather from the plaint that there was a previous suit for rent, 
much of the amount now claimed as luid acortiod due at the date 
of the institution of that suit, must be held  to be barred by section 
43 of the Code of Civil Procedure.

The result is that the decree o f the lower ApipelLite Court 
must be set aside, and the case remanded to that Court to determine- 
how much o f the claim is barred for the two reasons indicated  
above, and to decide the other points raised in the appeal before it.

S. 0. ct. Appeal allowed and case remanded,.
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