658 THE INDIAN LAW REPORTS. [VOL. X311,

1895 Mr. Garth applied on behalf of a corporation stated to have
Mamox Lacz advanced money in pursuance of the scheme, to which I have
S;i“‘ referred. I said then that I thought he had no locus standi. 1

Sorrur  am still of that epinion.

Q%ﬁgﬁf As to the costs of this application, they certainly’ought not to
be borne by the estate. 1 shall make no order as to the Receiver’s
own costs, but as regards the costs of the plaintiff and of the
Administrator-General, they must be paid by Surrut Coomaree,
who proposed the original agreement and adhered to it until the
hearing of the application, when it wag withdrawn

I feel bound to add, that if the attorneys in this matter had
done their duty to the Court, as they ought, this application would
not have been necessary, aud the parties would not have been
put to the costs occasioned thereby.
Attorney for the plaintiff : Babu Bhoopendra Nath Bose.
Attorney for the defendant,

the Administrator-General

of Bengal : Mr. Swinhoe.
Aitorneys for the defendant,

Surrut Coomaree Dassee : Messrs.  Remfry & Rose,
Attorneys for the mortgagees,

Messrs. Gillanders Arbuth-

not and Co. : Messrs.  Sanderson ¢ Co,

0. E. ¢ '

APPELLATE CIVIL.

Before M, Justice Prinsep, Mr. Justice Ghose, and My, Justice Rampini,

3805 THJENDRO NARAIN SINGH (Pranvmr) o, BAKAT SINGH
e AxD oTuers (DEFENDANTS). ¥

Contract Act (IX of 1879), section 74—Penaliy—Suil by a joint proprisier
Jor arrears of vent—Bengal Tenoncy At (VIIT of 1885), section 29
(0), Kabulivt emeeuted prior to—Covenant for a higher m#a—-Bengal
Act VIIT of 1869, section §.

In o Zkabuliat executed in 1881, it was stipulated that, upon the expu'y oE
the term of seven years fixed t,helem a fresh lease should be executed ; that,

* Appenl from Appeliate Decree No. 2330 of 1893, against the deoree of
Babu Huro Gobind Mockerjee, Subordinate Judge of Blagalpore, dated the
31st of August 1893, affirming the decree of Babu Uma Chwrn Kur, Munsif -
of Modhepura, dated the 4th of March 1803, ‘
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ghould the defendant cultivate the landy without execuling a fresh kabuliat,
he would pay rentat the rate of Ra. 4 a bigha (2 rate much higher than
that fxed for the term). No fresh lLabuliat was executed on expiry of the
term, and the plaintiff, a part proprictor, collecting rent separately, brought
this suit for arrears of rentat the new rate of Rs, 4, The defendant
ghjected infer alin that the plaintiff being a part proprietor was not entitled
tosue for enhanged rent, and that the stipulation for the higher rate wes o
mers threat, and not intended to be carried out, The first Cowmt gave a
decree ot on enhanced rate, or an addition of 2 snnas in the rupes in
termg of section 29 (3) of the Bengal Tenancy Act. Oun appeul, the Subordi-
nate Judge dismissed the whole suit, on the grouad that the suit being one
for enhanced rent, and the plaintiff a part propristor, the suit did not lis,

Hald, that the kabuliat having been executed before the Bengal Tenancy
Act wag passed, the present case did not come within the operation of that
Act, and the plaintiff, although a part proprietor, could bring this suit. Ram
Chunder Chaokrabuity v. Giridhur Dutt (1) followed,

Held by Puixsne and Guoss, JJ. (Rauprwy, J., dissenting), that the addi.
tional rent was intended to be enforceable only on default to execule a fresh
kabuliat, and the so-called agresment to pay at the enhanced rate of Ra. 4
was in the natwre of o penalty,

Held by Rauriny, J—The ples that the rate of Rs. 4 was a penalty was not
taken by the defendant in his written statement, and,in any case, the sti-
pulation did not come within the purview of section 74 of the Iadian Contract
Act, Moreovor the suit is not for compensation for breach of contract, but for
rentab a rale which the defendant has agreed to pay from a certain time.
Held, also, that section 29 () of the Bengal Tenancy Act has no retrospective
effect, and did not apply to the present kabuliaf, which was executed before
the passing of that Act, Section 5 of Bengal Act VIII of 1869, which would
be the law applicable, did not debar an agreement by an ocoupancy ryet to
pay whatever rate he pleased.

Tre plaintiff, as shareholder of 7 annas of mousa Bornari,
brought this suit in respect of his share of arrears of rent for the
years 1296 to 1299 Fusli (1889 to 1891y, under the terms of a
kabuliat executed by the defendant on 19th Asin 1289 Fusli (27th
September 1881.) The plaint alleged that the rent of the mouza
was collected jointly by all the proprietors, including the plaintiff,
up to the year 1295 Fusli, and that from the year 1296, after
settloment of a dispute hetween them as regards their shares, they
had been realizing the rent from the tenants separately according
to their respective shares. ‘

() L L. B, 19 Calc, 755,
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The terms of the kabuliat, dated 19th Asin 1289, were as
follow 1 —

“7 have, of my own free will and sccord, taken for the parposes of
cultivation, from Munshi Kamla Pershad, son of Munshi Pyari Lal, decensed
an inhebitant and part proprietor of mouze Nagwara, Pergana Tirsath,
Distriet Tirhut, the manager of Raj Boruari, Pergana Mulhani Gopal, Sub-
District Sopoul, and of the zemindar of the said mouza Boruari, 42 bighas
15 cottas of paddy and hormestend Iands, lying within the boundaries given
below, in the said mouza, et an annual jams of Bs. 10 annas 9, exclusive of
the road and public works cesses, and for a term of seven years, from 1280 to
1295, agreeing to pay at the undermentioned rates for the paddy and home-
stead lands, I accordingly execute and deliver this kabuliat respecting the
game, to the effect that I shall cultivate the said lands, and appropriate thely,
produce ; that I, the tenant, shall have to bear the consequences of inundation
of the lands remaining waste, of the want of proper cultivation, and of the
heavenly celemities ; that I shall, on tuking receipts, pay in the zemindary
culchers, year after year, and instalment after instalment, the rent ab the
jama defined above ; that, should I fail fo pay any of the instalments, I shuli,
in addition to the jama, pay interest for non-payment of the insialments at
9 axmass o rapes for every instalment ; that, in case of non-payment of all the
ingtalments, the proprietors hereinbefore alluded to shall have power to
ougt me of the lsnds, without baving recourse to a lawsuit; that upon
expiration of the term fixed in this Jabuliut, I sbell execute  fresh kabulint
in favour of the proprietors, and then cultivate the said lands ; that, should I
cultivate the lands without exeenting s fresh kabuliat, 1 shall, without any
objection, pay rentfor them at oneand the same rate of Rs. 4 o bighs ;
and that  and my heirs thave and shall have, in that case, no objection
whatever to pay rent at oneand the samerate. T have, therefors, executed
this eabuliat for o terin of seven years in respect of lands other than Jamai,
go that it may be of use when necessary, ”

The defendant in his written statement objected to the rate of
Rs. 4 on the grounds among others :— "

“(5,) 'I'hat the plaintiff is only a shareliolder of mouza Bornari, and he
haw consequently no right to enhance the rent of any tenant, The suit's,
therefore, liable to be dismissed. ‘

(7.) That the defondant has now come to know, upon enguiry, that itthe
Labulials executed by tenants of Rej Boruari, there is a stipulationtpthe
‘e(fect that, if upon expiration of the term thereof fresh kabulinis be mot
executed, the rent should be realized at therate of Rs. 4 & bigha. . Thig leads
tlie defendant to believe that this con_ditidn was laid down as & mero fh;q@t
to the tenants, The defendant has also coms to know that renmt is belog
reslized ot the old rates from those benants also, the terms of whose kabuliats -
hiave expired. The condition s to enhancement of rent was pub dowsn in -
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the hobuliots simply as a matter of form, The said condition was nol
intended to be enforced.

Cou {9.) That the defendant has paid the plintiffin full the rent for the
yenrs in suib at the rates alleged by him ; and for this renson also the present
it cannot proceed

The Court of first instance found that the plaintiff’s co]lectton
of rents was separate, and held that the present suit was maintain-
able ; but that the defendant being an oceupancy ryot, under the
law, his rent could not be enhanced by more than 2 annas in the
tupee by virtue of an agreement in writing,

On appeal the Subordinate Judge observed :—

“nder gection 28 of the Bengal Tenancy Act, the rent of an oceupancy
#yot cannot be evhanced, excopt under the provisions of that Act, and under
section 29 the rentof such a #yot may be enhanced by contract, In each of
the presant cases, higher rent for the same land ling been cluimed than what
was formerly payable for the satme, The suits, therefore, are suits for enhunced
vents, nnd a8 they ware brought only by one of the fwo joint landlords, the
cluime for enhanced rents cannot sucesed.”

The plaintiff appealed to the High Court.

Babu Umalkali Mukerjee and Babu Joges Chandra Dey for the
appellant.

Babu Sarade Charan Mitra for the respondent.

Babu Umakali Mulerjee.~This is not a suit for enhancement
of vent, It is a suit for rent at a rate agreed upon by the defen-
dant. There can be 1o objection to this suit on the ground that the
plintiff is ouly a fractional sharcholder. Section 188 of the
Bengal Tenancy Act does not apply. Premeliand Nuskur v.
Mokshoda Debi (1), Tugobundhu Pattuck v, Jadu Ghose Alkushi (2).
Section 178 of the Act does not affect this case, and sectiong
27, 28 and 29 would not touch it, as it is not a suit for enhance-
ment. The case of Ram Chunder Chackrabutty v. Gividhur
Dutt (8) is on all fours with the present. The plaintiff is entitled,
under the provision of the contract entered into with the defendant,
to a decree for rent at the rate of Rs. 4. [GiHosE, J.—The question
seems to be whether that provision is mob in the nature of a
penalty.] The parties intended a re-adjusbment after seven years ; if
there was nome, the pmltles agreed upon the rate of Rs. 4. The

(1) LI, R, 14 Cale., 201.  (2) T. T.. R, 15 Cale,, 47.
8) I L. R, 19 Cule,, 755
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agreement provides for the future rate, and on the principle of the
Full Bench ruling in Kalachand Kyal vo Shib Chunder Roy (1),
the rate of Rs. 413 noba penalty. The question of penalty was
not raised by the defendant in the Courts below, and he cannot
raige it now,

Babu Sarada Charan Mitra for the respondent.—The question
of penalty was raised by the defendant in paragraph 7 of his
written statement, where he said that the condition was a threat.
The only contingency contemplated in the provision in question
was non-execution of a new kabuliat ; the provision then would be
a penalty. The law (section 24 of the Bengal Tenancy Act)
provides for fair and equitable rates, and that was also the old law,
That is the true test to examine whether the condition is penal or
not. The suit should be dealt with ag ome for compensation,
Section 74 of the Contract Act allows only a reasonable compen--
sation j in the ahsence of any evidence to the contrary, the
original rent should be held to be such compensation.

Babu Umakali Mukerjee was heard in reply.

The following judgments were delivered by the Court (Pamsze,
Gross and Ravrivg, J4.) t—

Prrwsep, J.~This i3 a suit for rent due to the plaintiff as part
proprietor of an estate.

The defendant Bakai Singh held 42 bighas 15 cottas of land
at a vent of Rs, 10 for seven years, which expired in Asin 1296
(F.), and in a kabuliat executed by him, he agreed that, “on
expiration of the term fixed, [ shall ecxecute a fresh kabulint in
favour of the proprietors, and then cultivate thesaid lands,” and
farther that, “should I cultivate the lands withont executing a
fresh ‘kabuliat, I shall, without any objection, pay 'rent to them
at one and the same rate of Rs. 4 per higha.”

The defendant did not execute a fresh kabuliat, and accordingly
the plaintiff has bronght this suit, claiming rent at Rs, 171 instead
of at Rs. 10 as formerly. ‘

Ithas been found that the temant defendant had acquired
rights of occupancy under the Rent Act then in force before'the
execution of that kabuliat.

(1) LT, R, 19 Calc, 392,
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The Munsif was evidently of opinion that the agreement to
pay ab the rate of Rs. 4 per bigha in the event of o breach of the
condition as to the execution of afresh kabuliat, at the end of seven
years, Was in the natare of a penalty, and he held that the plaintitf
was entitled to enhanced rent, only ab an increase of 2 annas per
rupee on the former rent as a “compensation,” and he gave
plaintiﬂ:' a decree for the amount so dus. As we understand him,
in coming to this conclusion, he applied section 29 of the Bengal
Tenancy Act, and the principles of section 74 of the Contract Act.
In appeal the Subordinate Judge dismissed the suit, holding that,
as the plaintiff is only a part proprietor of the eslate, he cannot sue
for an enhancement of rent, such enhancement can be made oaly
wnder the Bengal Tenancy Act, and cannot be made, except by all
the proprietors conjointly. ‘

The kabulint was executed befors the Bengal Tenancy Act
was passed, and, therefore, any contract then made would nog
gome within the operation of that Act. For a similar reason, the
Subordinate Judge has misapplied that Act, so as to bar this suit
brought by the plaintiff, a part proprietor of the estate. The suitis
not under the Bengal Tenancy Act, and the defendant has admitted
in his evidence that he has been paying the co-sharers of the estate
the rents due to them separately, and, therefore, as already held
by this Court, the suit is permissible.

The question then arises whether the plaintiff is entitled to
rent ab the rate claimed by reason of the terms of the kaduliat.

It has been contended before us for the plaintiff appellant
that the enhanced rate of rent which was to be paidon default of
executing a fresh kabuliat was what was in the contemplation of
the parties should be the new rent, and that the fresh %abuliat,
which the defendant undertoolk to execute, was to be in those terms.

On the other hand, it is contended that no such agreement was
made, and that this was in the nature of a penalty for not executing
o fresh kabuliat,

The plaint certainly does not state any sueh agreement.

It is in the following terms: “It was stipulated in the'said
kabuliat that, wpon expiration of the terms thereof, he would
execute a fresh kubuliat, and then cultivate the land, and that,
should e eultivate the land without executing a fresh kabuliat, he
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would pay for all the lands abone and the same rate, that is, Rs, 4
a bigha, The defendants, however, notwithstanding that this term
of the kabuliats has espired, has neither executed a fresh kabulint
nor given up the lands. The plaintiff is, therefore, entitled, nnder
the terms of the kabuliat, to recover the rent for the said lands at
one and the same rate of Rs, 4 a bigha from the year 1296 Fusli.”

There is no evidence to support the case now set np that any
such agreement was made, nov is there auything to show on what
ground this rate of Rs. 4 a bigha is claimed, except on default
of the defendant in executing a fresh kabuliat.

Tlie pluintiff’s case, as brought, was that he was entitled to
this increase of rent, because the defendant did not execuie s
fresh kabuliut. Morsover, it Las not been stated, except in the
course of argament before us, what the terms of the fresh kaluliat
in respect of the rent to be payable were to be, and it has been
now stated that the rent was to be at Rs. 4 a higha. By this we
are asked to understand that whether the defendant did or did
not execate a frosh kabuliat was of noconsequence, forif he
retained the lands, he was to pay enhanced rent, raising his rens
from Rs. 10 to Rs, 171, and chis, althongh, before he executed that
kabuliat, he had a right of oceupancy entitling him to hold the
lands ab rates which, under the law, could be raised only on the
existence of certain specified civcumstances. 1t seems unnecessary
to remark that it is hardly possible that any one having 1 right
of occupancy, like the defendant, would willingly so surrender
his rights under the law,

The agreement was to execute a fresh kabullat on expiry of
the existing lense, but there is nothing to show either the amount
of rent to be payable under such labuliat, or the term of the new
lease. And the defendant has stated in his written statement
that he belioved that the cond:tion as to the payment of Rs, 4 a
bigha on default of executing a kabuliat “was laid down as a
mere threat to the tenants,” and that, it- was “ put down in the
kabuliats simply as a matter of form, &e. The said condlbxon ‘
was not intended to be enforced.”

We are unable to hold that the defendant agreed to pay rent
at Rs. 4 a bigha at the expiry of his loase, or that he agreed to
execnte a frosh kabuliat on these terms. The additional rent was
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itended to be enforceable, ouly on default to execnte a fresh

665

1895

Labuliat, and this was the plainliff's case as brought and tried. We “pgsgunso,

rather bold, as the Munsif seems to have held, that the so-called
agreemenb to pay ab the enhanced rate of Rs. 4 a bigha, was in
the nature of a penalty.

It must next be considered whether, if this be regarded as a

penalty, plainhiff is entitled to aremand in ovder that it may
be determined whether, having regard to section 74 of the
Contract Act, he is entitled to any, and, if so, to what compensation
for the breach of the contract in not executing a fresh kabuliat.
Any compensation so awardable must Dhe reasonable under the
Jaw, and s not necessarily what may be stated in the contract.
The amount so stated should be regarded only as the full amount
which can be claimed. In this case the compensation is an
enhancement of rent om a tenant with rights of oceupancy and
holding at rates of 8 annas, 4 annas and 2 annas per bigha to an
uniforim rate of Re. 4. That is primd faele altogether unreasonable,
but that is what the plaintiff claims, and there is no evidence to
show how that rate was fixed, or, indeed, what would be a reason-
able compensation by way of an enbancement of ront.
" The only conclusion at which I ean arrive is, therefore, that the
plaintiff has failed to show that he is entitled to anything more than
the former rate of rent. The plaintiff is entitled to a decree for
the arrears admittedly dus at the former rates with interest, and to
rothing further. To that extent the decree of the lower Appel-
late Court is modified. Hach party will bear Lis own costs through-
out,

I would add, in conclusion, that a case heard by my learned
colleagues has been referred to by Rampini, J,, in which judgment
‘has not yet baen dolivered, I am not awure of the facts of that
cuse, 80 that I am unable to consider it in connection withthis case.

Grose, J.—1I agree. I desire to add, with reference to the
ease veferred to by Mr. Jastice Rampini in his judgment, that the
facts of that case and the terms of the agreement are very different
from the facts and conditions of the kabuléat in this case.”

Rampy, J.—The plaintiff in this suit sues for arrears of rent
of the years 1296 to 1299, on the basis of a registered kabuliat
executed by the defendant on the 27th September 1851, The
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torms of the Zabuliat, with regard to the execution of which np

“Tmewono question has been raised before us, are that the defendant shall
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pay rent at various rates, 2 annas, 4 annas, and 8 annas, for the lang
held by him for a term of seven years ; that if, on the expiry of
that term, he shall continue to cultivate the land, he shall execute
a fresh fobuliat; and that if he fails to do so, he shall pay
rent for land held by him at the rate of Rs. 4 per bigha, Now; the
plaintiff alleges, and it is nob denied, that the defendant
continues to hold the land and has execufed no fresh kabuliat.
He accordingly sues for arrears of rent at the rate of Rs. 4 per
bigha, The Munsif held that tho rate of the defendant’s rent
could not be increased by more than 2 annas in the rupee. Ho
accordingly gave the plaintiff a decree at that rate. The Subor-
dinate Judge, however, held that as the plaintiff was but one of
the two joint landlords, he could not get any enhanced rent at all,

The plaintiff now urges (1) that the lower Courts are mistaken
in supposing that he is suing for the enhancement of the defend-
ant's rent. He does not seek in the suit to enhance the defendant’s
rent, but merely for arrears of rent at a rate agreed upon by the
defondant in 1881, long befors the Tenancy Act came inte
operation, and which arrears there is nothing in the Tenancy
Act to prevent his recovering ; (%) thal, althongh he and his
co-shavers formerly collected their rents jointly, they have collected
them separately from 1296 ; that the defendant has, in his
written statement, raised no objection to this, and has not resisted
his claim on this ground. On the contrary, in para, 7 of his
written statement, he pleads payment to him of his share of the
rent, and in his deposition he has deposed to having paid his
co-sharers share of the rent to him separately. In my opinion
both these coutentions are sound and should prevails I think the
reason the lower Appellate Court has given for dismissing the
suit is manifestly wrong. The present case is, I consider, similar
to the case of Ram Chunder Chackrabatty v. Giridhur Dutt (1),
in which the ryot had been previously holding 11} bighas of
land, rent free, and was held liable for rent for this land at the
rate of Ns, 1-8 per bigha, which, in circumstances similar to those

(1 L L. B, 19 Cule., 755.
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of the present case, ho had agreed to pay from the date of the
expiry of his previous leage,

But it has been said that, even if this be so, the rate of Rs. 4 per
higha, which the defendant in his kabuliat agreed to pay if he did
not execute a fresh kadbulint alter the expiry of t he seven years
mentioned in the kabuliat, is a penalty, and, therefore, cannot be
enforced against him. But he took no such plea in his written
statement, and in any case, I am of opinion that the stipulation to
pay Bs. 4 per bigha is not one coming within the purview of
section 74 of tho Contract Act, which is the only section, as far
as L am aware of, that incorporates in the Statule law of this country
the rule of Knglish law against penalties, which, I may observe, has
been described in a vecent Full Bench judgment of the Allababad
High Court as an “ irrational doctrine bequeathed to people in
England by a school of Finglish judges, eminent, no doubt, in the
law, but overprone to making agreements for parties which the
parties had not made and did not intend to make for themselves,”
Banke Behari v. Sundar Lal (1). This suit is not brought on the
allegation that a contract has been broken. The suit is for arrears
of rent ab a rate at which the defendant agreed to pay on his
failure to execute a fresh kabulint, which he has failed to
execute. The rate of rent mentioned in the kabuliat is not
named as “the amount to bo paid in case of a breach of the
contract, and the amount which the plaintiff seeks to recover
in this suit is not compensation for a breach of any contract,”
but rent for land held by the defendant ab a rate which the defend-
ant has agreed to pay from a cerfain time. For these reasons the
provisions of section 74 of the Contract Act, in my opinion, do
not apply, nor is this rate a penalfy according to the rule laid
down in the Full Bench cases of Kalachand Kyal v. Shib Chunder
Ray (2) and Umarkhan Makamadkhan v, Salekhan (8.) The rate
rons from the expiry of the seven years term for which the

kabulint was executed, and not from the date of the execution of
the kabuliat,

Tam farther unable to see that the kabuliat, atihe time it

(1) I L. R., 15 A, 232, 253. @ 1. L. R, 19 Cale., 392,
(3) L L. R, 17 Bom,, 106.
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was executed, contravened the provisions of any law then pre.
vailing. It is, no doubt, an illegal contract now according to section
29, clause (1), of the Bengal Tenancy Act, and if it bad heen made
since the passing of that Act, it could not be enforced, but
that section has no retrospective effect. Section 5 of Bengal Act
VI of 1869 lays down that ryots having rights of occupancy
(and the defendant is, of course, a ryot with a right of occupancy)
are entitled to receive pottahs at fair and equitable rates. But
this provision has never, as far as I am aware, been interpreted
as meaning that a ryot with a right of cccupancy may not agree
to pay whatever rate he pleases.

Nor can it, [ think, be said that the rate of Rs. 4 per bigha, which
the defendant has agreed to pay, is an unconseionable rate, which
a Cowrt of Equity would be justified in setting aside, inasmuch
as in another case, in which, in similar civenmstanoes, a non-
occupancy ryot has agreed to pay Rs. 5 per bigha, the judgment in
which case will be presently delivered, my learned brother Ghose:
and I concurin holding that he is bound to pay that rate. The
fact that the defendantin that case is a mnon-occupancy ryot,
does not in my opinion affect the question whether the rate
stipulated for is a penalty or not. For if it be a penalty and void
fur that reason, it must be so, whatever be the status of the ryot,
Lf it be not a penalty, it is not one whether the tenant be an
oceupancy or a non-occupancy ryot.

The respondent’s pleader has also alluded to the provisions of
section 45 of the Contract Act, and has raised the plea that the
defendant is not bound to fulfil to one of two jcint promises a
promise made to both jointly. This contention is, in my opinion,
met by the fack that a fresh contract was made by the parties in
1296, as is elear from the defendant’s written statement and his
deposition,

‘I am, therefore, of opinion thal this second :{ppeal should vbe
decreed with costs.

5. 0 C. Decree varied.



