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Planning is the application and manipulation of
knowledge to achieve certain goals and is largely a result
oif industrial and technological civilization. It is an
effort of a comunity to find out the best ways and uieuns
to secure certain ideals on a wass level. A nu.ber of
plans have appeared in Iadia after independence, While in
other directions some relevant and unified thinking has
energed, eifective and well-considered educational planning
is stili to emerge. Even before independence, Tthere were
a number of education cous.issions which produced some edu=-
cational plans. But none of thewm is cowprehensive enough to
suit the conditions oi wmodern indepeandent I.dia, The major
questions before the educational planners and intellectual
elites of the country is to exawmine the degree and extent
of relevance of the e.listing systecm of educztion which was
introcuced Ly the Brit’sh ior administrative purposes, a
system which has so far veen .aerely tiniiered by piecemeal
efforts only.

In countemporary I ia educational schzuie or schauaes
should have the following aims:

1) To secure agreed national goals which
have been laid out in the Ccnstitation.

2) To assure continuing and eirective theo-
reticel responses to the challenges that
the I.dian society faces

3) To provide an evaluative machinery which
maikes periodic checks upon achievement in
poth the earlier directions,
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The task before educational planning, cherefore, is
not an easy one and transcends mere forimulation oi the
syllapvi and curricula ior the arts, science, com:erce,
medicine, engineering, and other branches of education.
The responsipility is a wider one of evaluation which
needs men of scientific, methodological, as well as
philosophical vision. For such'an ove:all task only the
state can be expected to undertake the responsibility.

And the state can act only through laws, rules, regula-
tions and orders. It is now common knowledge that after
independence through various economic, socicl, educational
scientiiic and other pressures behaviour and actions of
persons in I.:iz are getting more and wore regulated and
organised by the rules or law to secure a cuick social
change, The coverage or the legal system vis-a-vis the
life oi an individual in the community is so vast today
that it does not leave even the area ol personal law free
from regulation and control., I: such a total coverage the
role of legal theory as a continuous rethinking upon the
purposes ol luw becones an all engulfing one. There is,
therefore, not oniy a direct and ccntinuing relationship
between the proilews ol value with which both legal theory
and -educational planning must of necessity deal wut an
ultimate dependence oi all planning ifor implementation upon
law and hence upon legal theory which seelis to appraise the
law itself,

. Lo_ouil  theory also © kiown as jurispradence,
is that branch of knowledge which sttempts tp examine and
evaluate the rundamental rules and principles of law =
national or inte.national. Evaluation oi any lkind needs
setting up oi standards with refereance to which judging and
evaluation mus® proceed. The jurist has to beriow these
standa.ds or noris ol judgument from other ovranches of know-
ledge that deal with the life of man in socliety. Thus, any
serious thinking in law cannot escape continuing and thorough
acquaintance with the developments in humanities and social
sciences which along with the religious thou:ht provide the
entire reservoir of values of a comaunitye.

Tiis concern of legal theory with vairues would shov
that a proper compreheansion oi the subject in any country
would be possible only when it is presented in relation to
the prooleas oi that country. It is ne% appropriate here
to go into the details to show that the literature or juris-
prudence ol every country has been a result of the evaluative
activities oi thinkers of a particular country on the basic
problems or law prevalent there. It is only through the
appraisals of national problems that the gene.eol principles
have been identiiied by western juris®s and then universe-
lized for projection elsewhere., It is a pity that l.dian
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legal theory has not been placed upon sound national fouanda=
tions so far, I am not advocating an insular parochial
outlook. While legal theory must canvass a universal out-
look, its teaching can only be reallstlc and popular

through basically national approacnes based upon an exa-
mination of familiar legal problems.,

This is eqaally true of political theory cnd educa-
tional theory, indeed of all philosophical speculation., It
is unrealistic to talk about democratic theories and ideals
unless the characteristics of democracy are perceived and |
esposed throughthe basic factual situations oi agreed rela-
tionships of groups and individuals in the Iadian community,

shri J.pP. HNaik, Secretary, Ecucation Comuission,
Government of l.cix, has in his boolk Educational Planning
(1965) suggested nine principlesaX prograanes ior the re-
construction of educational system which can be said to be
truly pursuing national goal. These are :

1) Democracy

2) Secularism

3) Beonoiic Development

4) Acoption of Science and Technology
5) Cultural Renaissance

6) HWotionai I tesration

7) Socialism

8) Zwuality of izducational Opportunity
9) Puarsuit of Excellence

Q

0f the swvove niuc .rinciples, 1,2,3,6, 7 &nd 8 are
a direct concérn of the law. Their concretization and actual
implementation willi largely depend upon the degree to which
the legal profession in I.:iia comprehends them and is willing
to observe them in its routine process oi living.

Dewocracy: while it is difiicult to define dewmocracy
almost everyone would agree that it is a w y of 1life and a
method oi approaching situation oi conilict of interests,
It posits a general social preparedness to consider the
claimns of others while presenting personal claims and a
habit of emotioanally accepting resulting coupromises and
apiding by them once consensus has been arrived at. This
presupposes a psychological buildup which can only be created
through proper acquaintance with the legal method and its
concern to find facts and adhere to some principles of
nataral justice, There is a responsibility upon the
legal proiession, particula.ly upon the legal educator
and the jurist, not only to create populier literature to
disseminate these values but also to exhivit their obser-
vance throagh their own behaviour,
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Secularisw: The seminar that the I-wian Law I.:stitute
organized in collaboration with the Education Commission on
Secularisin: its Iuplications for Law and Lifé in India was
not able to arrive at any agreed definition of secularism,
But whatever may have been the differences of opinion a
clear consensus had emerged in that seminar that.while
enphasis on rational scientific humanitarian outlook was
a part of the concept, in Ia i: it need not be ofposed to
or antagonistic to religious urges particularly suchof then
2s form the core of a religious tradition or tolerance in
the I.cian comsunity. The important. problem before I.iiia
today is how to 1solate the peculiarly personal religious
urges relevant to belief and faith froummere external rituals
which have 1dhered to religion over centuries. It is only
through this process of dissociation that effective steps
towards achieving a secular society in I ia can be taken,
The people beloaging to difterent faiths will not be pre-
pared to accept this process of disssociation from the poli-
tical leaders out say be able to accept it from the judges
who are szid to be wore impartial social guides, The long
standing tradition of impartiality of the judiciary and
therefore of the entire legal proif'ession is in danger of
waning because of some popularly known inscances of beha-
viour by the judicial branch of the profession and also
because ol ron-utilitarian and unreal imaze of the Iadian
lawyer projected through poor legal education without a con-
sistent theory. Secularism as 2an ideology ought to have
a top most priority in the country and it. is only through
a regeneration of the legal profession that it can be secured.

Economic Development: The problein ol economic develop=-
went in Irai.. today is basically the problem of coeuistence
of the public and private sector in industry, of graduating
the uprooting efiects of technological development, and
of the redistribution of resources among tne difierent cla-
sses and groups in the communtiy in a far more reasonaple and
just nanner, I. there is any single area which calls ior
a-major change in ideological thinking in I..cian legal
profescion today, it is that of the relationship ot ian to
property. I.. spite of years of national struggle and of
fifteen years of hectic legislation to redistrioute landed
property, the legal profession, by and large, has adhered
to outmoded vested interest theories.

Lezal theory has, therefore, to produce a new approach
to the cuestion of the relation o: man to projerty in Inlia,.
This a2rea oi jurispra-ence is challenging. Researches
into the kinds of relationship existing between man and
property in various historical eras in I::"ia and the possi-
ble perception of continuity of the traditional ideologzy,
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if any, may be fruitiul., The theories of relationship of
man to property, will have to be adjusted with bhe incen-
tive principle for increased production and development,

National_ I.tegration. Like seculrism national inte-
gration aiso is a peculiarly post-independence Il.dian ideo=-
logy and it is ditftficult to give any coantent to it. I..-
Tegratiom is an emotional and psychological phenomenon and
is generally decducible irom wmass behaviour., It is difiicult
to give to it a meaningful individual orientation. Educa=-
tional policy and thereiore legal theory can only provide
a literature of approach. While it is diificult to secure
national integration through laws ¢nd regulations and make
people act in a positive wmanaer through then, the task
of the law may be to ensure that discriminatory technicues
are not tolerated as a first step- towards creating a

climate ifor integration. The Coastitution provides equal
protection gusrantees and the task of legal theory is to
see tha. the political party inpower in a particalar state
dominated by a particular group or interest does not get
round the guarantees of equal protection under the mask of
protecting special or minority interests, It is the function
of legal theory to ve continuously watchful and exawine
thoroughly ond clearly the principles on which protective
discrimination wust be allowed even though it be for a
limited period, Perhaps the outlook oi Indian legal theory
can be that protective discrimination as a general rule is
bad and uncalled ior unless 1ts needs have been open and
clearly canvassed, accepted and understood. The ientire
legislation relating to bocikward class and judicial deci-
sions in this «rea would seeq to indicate this.,

Socinlisms Socialism as an-ideology and value, though
vaguely understood, is difiicult to be iaplemented in speci-
fic situations., WNo two views as to when to categorize a
speciiic principles are likely to be the same. Like deno-
cracy this again is an ideal of approxi.ation and is largely
a way of life, In India, however, the vasv degree of uiif-
erence between exgtreme poverty and extreme wealth socin-
lism would pose a more acute probleu. The question is how
to bridge this gap and do it in such a manner that the
resultant psycholozy is a habitual corrilation of rewards
with hard worite This is an area where educational theory
has some relevance,

Legal theory should endeavour to provide justiiica-
tions ior schemes of redistribution of resources., One
basic areca would be an examination oi the nature snd c<tent
of theorics of nationmalization to ve adopted as icenls
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and their reeonciliztion with principles of fair play

and justice. A good deal of rethinking is going on today
both in internatioxnal law and compzarative jurisprudence
in this area. With the issue of nationalization is basi=-
cally related the issue of compensation for acquiring
property and the principles upon which compensation should
be based in a civilized socicty.

Equality of Iducational Opportunity: The Constitution
has already provided in the iundamental rights chapter for
equal opportunities in the field of education. The basic
questions for legal theory in I..7ia would be

i) how far special admission gunrr antees to
certain classces are relevant to this
eduality of opgportunity;

ii) what type of selective technigues should
be permitted and to what extent;

iii) is it just and appropriate for the state
or the union to deteruine the fitness ol
a person for a particular type ol educa-
tion and training and to couapulsorily
divert him into that area;

iv) is such 2 right of the state compatible
with democracy and principles ol nataral
justice;

v) how far can the state provide a continuing
chizck upon the quality of teucheérs in varioas
fields in its narsuit of <¢xcellence and how
far the judicisl interfercace in the right of
the state to deterimine the soc:lled autonomy
of educational institutions be permitted.

In regor ! to other ideals such as adoption ol science
and technology, cultural renaissance anc pursuit of cx-
cellence, legal theory can only have ladirccet relevoncze,
For instance,the uestion of the extent to which ei:orts
at culturzl renaissdnce may be permitbted; even though they
may be less conducive to the developicnt of The esscntinl
Jdemocratic values of scientiiic spirit and volersnce,will
be a juestion ior law and the courts to exauine. Cultursal
components of a particular religion, ssct or culture have
to be picked up in such a way that inter-culturc-conflicte
are avoided. In a society wedded to the uniform civil ccde
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but still safrering from the lags of religious supersti-
tion and bigotry thc task of creating a climate ior rational
appreciation of different cultursl contribution which. the
renaissance involvcs would still be that of legal theory.
It could be safely asserted that but for 3aifuddin Saheb

ase (A.I.R. 1962 S,C. 853) judicial review in L.diz is
perrorming this taslt well.

Educational policy depends upon the legal systen
and its techniques Ifor . .implementation and enforcement,
Any implcnentation and-enforcement can be rendered mean-
Jnaless if th2 machinery of implemnentation and enrorcement
is not culs tou comprehend the ideals and values which it
is seekin: Yo implernent. The guestion, thereifore, which
has to D¢ squerely faced is that unless legal education
which produces lawyers and provides necessary eguipment in
soine foriz or cther for all legislatures, judges, and ad-
ministrators is .ade ore comprehensive and serious, even
the best or educationnal schenes and plans are likely to
be frustrated, for they will yieid poor results,

The use to which writs and other legal technigues
are put by tcochors and others in educati onal institutions
is the single greatesc iampediiient in the pursuit of exce-
llence. The hest of teachers may be prevented from produ-

cing resuits either because their life is wade miscravle
in an atmosphere not conducive to hard work or throagh
lack of apprecietion by an indifiercnt student communilty
unwilling to participate in a comsun’caticn of minds whizh
all good education necessarily inveolves, 1Ideas floarish
to achieve uweanirgful results,

In group living conilicts oi interests a.e to be
expected, T is also expected thit a person will try to
interpret and twist rules to suit his convenience wut
the authorities of the institutions have the responsiblility
to interpret the statutes and ordinance aad other rules
in a reasonavle and just manner, Ideas ci reasonablenaess
and justness are always drawn from the prevalent quality
of juristic thinking or legal thoory that a counti, pres—nts.

L:.al theory, moreover, is like philosophy, a discip-
line wnlch tries tc zive a purpose and manner tc a legal
system whizch is in itselt an efiort at or, canizing iadivie-
dual and socicl benzviour by the staie in “the interest of
the commanity. The pest interests of the cowmunity cannct
be iixed zad laid wowi once and LOL 21l; they re.uire
continuous e..zaination nnd revalvation. Legal theory,
thereiore, aust present a oy qumlc and progressive outlo:sk.



It is true that in no couatry can this tasik oi reva-
luation, reecxamination and relating rules of law to iunda-
mental principles oi knowledge and life can be that of
every lawyer or judge, This is the task oi o few devoted,
highly knoulcdgeable individuals belonging to the profe-
ssion. It is equally true that educational experts. are
also a few decvoted individuals whose continuous fetnlnhlng
can provide background knowledze and the Lasis upon which
plans can be drawn, evaluated and redrawn to suit the
needs of Indian society.

This paper would., thsrefors, ciphasize the urgent
necessity oi JUllStS und educa thJulEk)thS getting to-
gether and looking to the provlews of India as a whole.
Law and education voth are outstanding systems of social
control and in a modern society both nove greater iampor-
tance than that of religion which used to. be for a long
time the wain method of socisl control. Education as 2
system of socisl control has broader coverage than thit
of the legzl system insofar as its training processes
begin perhaps immnediately after the virth of the indivi-
dual in society., Frow the craddle to the grave, it is all
one long and involved process oif educatioa; the human
being adjusting to his environaent in 2n efiort to trans-
cend the limitations in which he iinds hiwmself in an ul-
timate search ror a universal reality which abolishes
distiunctions between maan and man. The altimate purpose
of edacation, therefore, is o kind or sadhvna or & creation
ol conscience towards that end. Legal theory is a coati-
nuous assessment of the rules and technicues and institu-
tions thot socicty sets up for imulumcnting its values
and ideals throuzi educstional ploinning and thus works
towards the saue end,

The iollowing would be the tasks before legal theory
in Ixdia in regord to educational planaing:

1, To provide fundomental thinkiing on how far the ideal
of eguality of educaticiaal opportunity cam we adjusted
with the needs ol (.

i) protective discrimiaation in favour
of certain under-privilcged classes;

ii) pursuit of excellence in educntional
institutions znd production of high
quality experts;

1ii) preventing wntinuous but incificrent
and wasteiul education;



2.  To provide a continuous rethinkin: on the concept
of democracy relevant to Iadian needs. In particular,
legal, theory must provide -n snswer to the cCuestion of
how e¢an democracy be .maintained in a country vhich is
s2id to have an authoritarinn tradition. The task can
be partially tackled by taking up stucdies of selective
groups and classes in India in terms ol ecducation?l ex-
posure and indicating the extent to which the new vulues
of- open and rree discussion, tolerance and coaproumise
have been imbibed by the group under study. This would
be a preparatory study leading to other and aore decp
and involved studies.

Se To conduct seminars for the purpose or giving
content to the concept of secularisu,

A, Studies of other countries which tend to
show that popular acceptance oi rule oi law
and general acquaintance with legnl aethod
is itself a secularizing process ady be
esdiined and their relevance tested.

B. Wrys and means of securing cqualities
which moy help the develojaent of a
secul&r apyroach. These ¢ualities being

2) rationslity and empiuasis oa co nition;

b) scientiric spirit;

c) individuntion and individualis:my

d) universalism and rreedo:s: from
particularistic loyaltics such as
those o1 caste, kiaship, rcgion,
religion, etc.;.

e) achieveucnt etiaics;

i) economic growth and structurn,l
difrerentiation; and

g) recognition or the politico=-philoso-
ohical concelt oi the stnte as an
institution of positive vaolue in its
oun rizht and not as o mere justi-
iication ior some other ends.

To perform these tasks ciricieatly & new literature
of legal theory in I..dia has to be created. The oresent
practice ot imparting knowledge in this tield throuzh
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foreign textoooks has to be mpdified. With this idezal
in view the writer has undertaken a project or preparing
two boc.is on legal theory in I.idia., The iirst a short
textbook on Iadian jurisprudence will hinve the Tollowiag
parts:
i, Indian Heritage of Le_.al Thcory.
<. Jurisprudence in the est
de The rieeting of Bast and West Law - Studies
in Legal Theory up to 1960
4. Post-Constitutional Ideologzic¢s =nd
Juristic Tasks of Adaptation and Creation
oe Legal-Philosophical Present-tion oi Soaxs
Iaportant Judgments -of the Supreme Tourt
ol India as Indicative of the kind of
Juristic writing needed for India
: a
This textovook would be iollowed by/more claborate book
on czses and mterials on Indian law and Indian society,
This pook will attewpt to ralote cxtra legal .oterial to
le 1 proceesses 2nd thus emphasize the social purposcs
of the law in I..dia.

Part I, Socinl Tasks of the L w

1) Huwan Individuzd

a) Individual and Socicty
0) Individaal Iaterest and Personality
¢) Iadividual Iuaterest and Suwvstitation

2) Social Groups and Associative l.sbtitutions

%) Fawily and Kinship Tic

D)) Havitational Tie (Vilio ze)

@) Hznitational Tie (City)

e) Riligious Co...unitics

\-3 Caste

1") Economic Tie (Contract)

) Heonoamic Tie (Trnds Uuions)

I.) Fconomic Tie (Corporations)

i) I.tellegbtual Elitc nnd Its Roles

Part II. Legal Foeilisies ior Socisl Tasks

2) Legisloture as an Iustitution

b) Le:islétion 2s 2 Legul and
Sceial, Instruaent

c) Courts as an Instituticn

1) Judieci:l Process as an I..strument
of L-w



¢) Az dinistrative and Bureaucratic
I.s titutions

i) Avipinistrative Discictions as an

Iastruzent of Low

Village “anchayats

Role of the Lawyer

Rols o+ the 3Stats

.

d
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It is hoped that within the next two years the first textbook
~of apout three to iour hundred pagcs will be wmade available
and the companion voluwae on cases and ..aterials will iollow
in another two years after the textbook hus appeared, It

is expected that throughthe perspectives that these books
will give to the problems orf law and society in I.ui.,

leznl theory will suitably equip itscli ror socizl and
educationnl reconstruction.



