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LAOHMAN LA L C IIO W D H R I (D bkendan'I') y. KANLIAYA LA L P . C .'‘

M O ^ V A E  ( P L A I K . I . . ) .  1 6 ,

[On appeal from the High Court at Culcutta.]

Limltaimn A ci ( S .V o f  1S77), Soltedule I I ,  A rtic lesllS 'and  141—Adoption—
PmeticB among the GaijcwaU o f Oaya n f adopting sons— Finclmrja
o f fa s t on documentary ei)icknce apart fro m  eonstruction..

A g a i n s t  a  c l a i m  f o r  t l i e  p r o p r i e t a r y  r i g l i t  b y  i n h e r i t a n c e  b r o H g h t  b y  t l i e  

n e a r e s t  iandhto, or c o g n a t e  l i e i r ,  o f  t h e  d e c e a s e d ,  t h e  d e f e n d a n t ,  i n  p o s s e s 

s i o n  s e t  u p  h i s  a d o p t i o n  b y  t h e  w i d o w  u n d e r  h e r  h u s b a n d ' s  a u t l i o t i t y ,  T h e  

C o u r t s  b e l o w  h a d  f o u n d  t h a t  n o  s u c h  a u t h o r i t y  h a d  b e e n  g i v e n ,  a n d  t h a t  t h e  

w i d o w ,  n o t  a d o p t i n g  t o  h e r  h u s b a i i d ,  h a d  a d o p t e d  t h e  d e f e n d a n t  a B  b o r  

a o n  : Held, t h a t  o n  t h e  f a c t a  f o u n d ,  t h i s  w a s  n o t  a  s u i t  t o  w h i e h  l i m i t a t i o n  

u n d e r  A r t i c l e  1 1 8 ,  S c h e d u l e  I I ,  A c t  X V  o f  1 8 7 7 ,  w a s  a p p l i c a b l e .

T h e  C o u r t s  b e l o w  h a d  a l s o  c o n c u r r e d  i n  f i n d i n g  a g a i n s t  t h e  f a c t  o f  a  

daltalca a d o p t i o n  h a v i n g  t a k e n  p l a c e ,  w h i c h  w o u l d  h a v e  h a d  t h e  e f f e c t  o f  

r e m o v i n g  o n e  o f  t h e  p l a i n t i f f ' s  a n c e s t o r s  i n t o  a n o t h e r  f a m i l y ,  w h e r e b y  a  

n e c e s s a r y  l i n k  i n  t h e  s u c c e s B i o n  w o u l d  h a v e  b e e n  l o s t  t o  t h e  p l a i n t i f f ’ s  t i t l e  

h a d  t h i s  a d o p t i o n  b e e n  p r o v e d .

A s  a  g r o u n d  f o r  i n t e r f e r e n c e  w i t h  t h e s e  f i n d i n g s  o f  f a c t ,  i t  w a s  s u g g e s t e d  

t h a t  t h e  e v i d e n c e  c o n s i s t e d ,  i n  a  g r e a t  r a a i i s u r e ,  o f  d o c u m e n t s ,  o f  w h i c l i  t h e  

c o n s f c r u o t i o n  h a d  b e e n  m a t t e r  f o r  d e c i s i o n ,  t h n a  r e n d e r i n g  t h e  q u e s t i o n s  t o  b a  

o t h e r  t h a n  o f  f a c t .  B u t  i t  w a s  h e l d  t h a t  t h e y  t u r n e d  o n  t h e  e f f e c t  o f  U i e  

e v i d e n c e  a f f o r d e d  b y  t h e  d u c u m e a t s ,  a n d  n o t  o n  t h e  c o n s t r u c t i o n ,  s o  t h a t  

t h e r e  w a s  n o  r e a s o n  f o r  d e p a r t i n g  f r o m  t h e  o r d i n a r y  r u l e  a s  t o  t h e  c o n c u r 

r e n c e  o f  t w o  C o u r t s  u p o n  f a c t .

T h e  p r o v e d  p r a c t i c e  o f  t h e  G a y a i v a l a  i n  a d o p t i n g  s o n s  d i d  n o t  s e v e r  t h e  

a d o p t e d  o l i i l d  f r o m  t h e  f a m i l y  o f  h i s  n a t u r a l  f a t h e r ,  s o  t l i a t  h e  d i d  n o t  l o s e  

l i i f )  r i g h t s  t h e r e i n ,

A p p b a I i from a decree dStli September 1890) of the High 
Court at Calcutta, affirming a decree (1st February 1889) of the 
Subordinate Judge of Q-aya.

The rospondsnt’s father, Srikishen Lai, now represauted 
by his son, the respondent Kanhaya Lai Mowar, sued, oa 
the 9th January 1888, to recover from the defendant, now 
appellant, possessioa of land and property in Oaya, which had 
belonged to Kishen Lai Ohowdhri, who died on the I6th February

* P r e m l ; L o r d s  H o b e o u s e ,  S i u n d ,  a n d  D a v e s ',  a n d  S in  R .  G o i tc h .
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18(34 184S. This estate lad  then remained in fclie possession of his
Laoumas cWlJless \vidow, Bliuina Uho-wdbrain, down to her death on 

ilia SOtli October 1686. The common ancestor of both the 
t,, plaintiii and of Kishen Lai was Amir Cliand Chowdhri, paternal 

great-grandfather of Kishen Lai. The plaintiif wag the son 
Mowar. of the daughter of Kishen Lai’s paternal uncle, and he claimed 

to inherit, on the death of the widow Bhuina, as the nearest 
bandhu, or cognate, and therefore heir, of Kishen LaJ. The 
defendant, who was nephew (brother’s son) to the widow 
Bhuina, was in possession of the property, and defended the suit 
on the grounds, J in t ,  that he had been adopted by her to her 
deceased husband, Kishen Lai, under an authority from the latter ; 
secondly, that Mulchand, father of the plaiiitiif’s mother, had 
passed by adoption into another family, so that through him the 
plaintiii coiiM not make title.

The parties to this litigation, and those through whom they 
claimed, belonged to a tribe of Brahmins in Gaya known as 
Gayawals, who were diyided into several gotras, or families, 
haying various patronymics, such as the Mowars, to whom the 
plaintiff belonged, the Chowdhris, to whom the appellant alleged 
that he belonged, and the Nakphophas, into whose family this 
appellant contended that Mnlchanil, the grandfather of the 
plaintiff, through whom the latter sought to make title as a 
handhit, had been adopted, arguing that the line of succession 
bad thus been broken.

The Courts below having found that the defendant had failed to 
prove that Bhuina Ohowdhrain had authority to adopt him to her 
husband, or that she had, in fact, so adopted him, hut that she had 
adopted the defendant as her son, and having also found that she 
retained her husband’s estate down to her death, the questions 
raised on this appeal were the following: Was the plaintiif 
barred by Hmitation under Article 118 of Schedule II of Act XV of 
1877, by reason of his not having sued to obtain a declaration, 
that the defendant’s alleged adoption was invalid or never took 
place within six years from the tima when he first knew of the 
adoption? Secondly, was Mnlchand so adopted by his uncle 
Terbhawan Nakphopha into his family goira^ as to have ceased in 
law and fact to be of the Chowdhri family, and thereby had it
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become impossible for titJ© to bo made through him as a handhu  
of Kisheii Ohowdhii f

The first Court, on the issno of limitation, held that as the suit 
■was brought wifchiti two years of Bhnina’s death, and as she had 
posasasion of tha estate in dispute in her owa right, and not for a 
widow’s estate, the plaintift’s suit was aot barred. Also, that the 
adoption of Mulohand by Tirbhawan bad been, at most, an 
ai'raugement gach as those practised among the Gayawals, which 
had not altered the status of the adopted boy or changed him from 
beiag the child of one family to bo one of another family.

The High Court taking into consideration the 118th Article 
of Schedule II of the Limitation Act (XV of 1877) and the 
decision in JagacUmla Chowdhrani v. Bakhina Mohun Roy 
Choiodhri (1), that the Article 129, Sehodule IE of Act IX  of 
1871, correspondmg to Article 118 of the later Act, applied to all 
sttits which could not succeed unless without an apparent adoption 
Laving to be displaced, held that the present case did not fall 
thereunder, but rather resembled Raj Bahadur Singh v. Achumbit 
Lai (2), where the adoption had been made to the widow horself, 
and not to her husband. On the question of the adojition of 
Blulchaad by Tirbhawan, the Judges were of opinion that it had 
not caused Mulchand to be severed from the gotra of his natural 
family, and they considered that his adoption by his maternal 
uncle Tirbhawan having been so related to him, would not, in any 
case, have been valid by Hindu law.

The plaintifFs claim was decreed on the fioding that he was, as 
he claimed to be, the nearest handhii to the deceased, and on the 
failure of both the above grounds of defence.

On this appeal,—

Mr. R. f ,  Doym, for the appellant, argued that the plain
tiff’s suit was time-barred under the 118th Article, Schedule II of 
Act XV of 1877. He referred to the evidence which seemed to shew 
that the plaiatiifhadkaowledgeof an adoption, carrying with it the 
snccfission to the property, having taken place, and that he had 
known of it more than six years before ho sued. The constrxiction 
placed on the 118th Article, by ret'erence to the law enacted in

(1) I, L, B., 13 Oalo., 308 ; L. B,, 131, A., 84.̂
(2) L.R., G I. A,, 110.

1894

L ao h m an

L a i .

CHOWDHSt
0,

KAKH.m
Lal

M o w a b ,



1S94 18 71 , as interpreted by Jagadamha Chowdhrani v. Dakhtna
L a o h h AH Mohun Roy CJmodhri (1) was that tlie limitation of six years applieJ
C h o w d h r i  which could not sncceci without displacing an apparent

V. adoption. Here TShnina might he understood to have parporteil
to adopt to her hnsband, whether validly or n o t; and the question 

M o w a r . o f  validity could not n^w be raised. In the “  Hibanama foe
adoption,” executed by heron the 15th April 1849, and register- 
edon the 19th June following, she described herself as “ widow 
E in d  heiress of Kishen Lai,” and declared that, by reason of being 
childless, she had, according to the permission of her deceased 
husband, adopted, as her son, Lachman Lai, giving him that 
name, and that she had made a gift to him of the estate left by 
3 ie r  hnsbiind.

After adverting to other evidence in support of the second 
ground of defence, viz., the alleged adoption of Mulchand by bis 
uncle, Tirbhawaix Nakphopha, which was said to have had the 
effect of severing him from the goira of his natural father, tbe 
learned Counsel referred to the decision of the Provincial Ooui-t of 
Azimabad in a suit instituted by Mulchand in 1797 to estabhsh his 
title as the adopted son of Tirbhawan and his wife Jhuna to the 
estate of his adoptive father. After proceedings in the District witli 
varying results, the judgment of the Provincial Coxu't, in 1800, 
was that the adoption had been established as “ in accordance with 
a custom prevailing in a certain community for many centuries.” 
It was submitted that this judgment alone proved conclusively 
against the plaintiff, who by his plaint claimed through Mulchand, 
the valid adoption of the latter by Tirbhawan Nakphopha; and 
on this, and further documentary evidence, it was argued that the 
finding of the High Ooxn’t against the adoption of Mulchand was 
erroneous in law and fact, having proceeded upon a misconstruc
tion of the documents adduced, which clearly established a 
complete severance of Mulchand after his adoption from his 
natural father’s family. This would be a ground ’for considering 
the evidence.

Mr, J . D. Mayne for the respondent was not called upon.
Afterwards, on the 15th December, their Lordships’ judgment 

was delivered by
(1) I. L , B., 13 Oalo., 808; L ,  13 I  A ,, 84,
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L o sd  S h a n d , — The plaintiff, the respondent in the preaent 
appeal, is, according to natural relationship, the nearest handliu or " 
heir of Kishea Lai Chowdliri, -vvho died on the 16th I ’ebniary 
1846 without issue, but survived by his widow Bhuiaa Chowdhrain, 
who possessed his estates till her death on the 30th October 
1886, when the appellant took possession.

The present suit -was instituted on the 9th January 1888. 
The respondent asked that his right of inheritance ia respect of 
the properties left by Kishen Lai Ohowdhri should be declared 
by decree, and that he should be awarded possession. The title set 
up by the defendant and appellant was that of a son, on the 
statement that Kishen Lai Chowdhri before his death had given 
permission to his wife to adopt a son to him, and that after his 
death she had exercised the power given to her and had adopted 
him as the son of her deceased husband.

This ground of defence has failed. There are concurrent 
fiadingsoftbe Subordinate Judge of Gaya and of the High Court ̂  
that the appellant had failed to prove that Bhuina Chowdhrain 
Lad authority from her husband to adopt, or that she did validly 
adopt the aijpellant as a son to her husband. Accordingly the 
argument for the appellant under this appeal was not rested 
on any title which he himself had, but entirely on the possession 
lie had gained of the properties in dispute.

In this view his Counsel maintained two grounds of defence : 
Tlie fii'st of these was that the respondent had no title to succeed, 
because, admitting his natural relationship to the deceased Kishea 
lul Ohowdhri, it was alleged by the appellant, and had been 
proved, that the respondent had been adopted into another family, 
\vith the result that he ceased in law and in fact to be a member 
of the Ohowdhri family, and therefore could not take up the suc
cession of Kishen Lai Ohowdhri. The second was the defence of 
limitation. The judgments of both Courts were against the ap
pellant on these grounds of defence also-.

It will be convenieni: to deal with the plea of limitation in the 
first instance. The Subordinate Judge held that the limitation of 
twelve years which was pleaded had no application, because the- 
gttit had been raised within two years of Bhuina Chowdhraiu’s
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1894 deatli, and slie alone in her own riglit and not as representing her
Lachjus ' alleged adopted son bad after her husband’s death possessed his

Lai properties till she died. The High Court held that the alleged
C n o w n n n i was to the widow herself, and not to her
K a n h a y a  li-usband, and that such adoption could not give any right to the
MovnR. property of the husband and could not, therefore, found any p lea

of limitation against the respondent’s claim to that property.
The appellant’s Oounsol, founding on section 118 of the 

Schedule to the Limitation Act, argued that the limitation of sis 
years from the date of the alleged adoption of the appellant 
barred the suit. It was maintained that the suit was one in effect 
to obtain a declar.atiou that the adoption of the appellant was 
invalid, or hud never in fact been made, and that sis years had 
elapsed-after the alleged adoption had become known to the res
pondent before the suit was instituta'3. If the adoption was really 
made by Bhnina Ohowdhrain of a son to herself and not to hor 
Irasband, which tho High Court has held to be the true construc
tion of the deed of adoption produced, the plea of limitation could 
have no application in this suit, which relates entirely to tlie 
husband’s estate. But, in the opinion of their Lordships, there is 
another ground in respect of which also this defence clearly fails, 
vis., that it has not been proved that the alleged adoption did become 
known to tho I’espondent till the death of Bhnina Chowdhrain, 
wliich occurrad within tvro years of the institution of tlie suit. 
It has been beld by both Courts that the appellant, who is said to 
have been adopted about two years after the death of Kishen Lai 
Ohowdhri, when ho was about five years of age, had no possession 
until after Bhuina Chowdhrain’s death. So far as possession was 
concerned the respondent had, therefore, no notice of the alleged 
adoption so long as Bhuina Chowdhrain lived. Further, there is 
•no direct evidence thab the respondent was in any way made 
awaro of tho appellant’s alleged adoption until after her death. 
The only evidence to a different effect to which the appellant’s 
Oounsol could refer in order to show the requisite knowledge was 
a passage in the respondent’s own deposition (Record, p. W3), in 
which, after a denial that the appellant had been adopted, he 
says: “ Had Bhuina Chowdhrain adopted the defendant, I  must 
have blown it,” on which it was said that his knowledge must be

g |4  t h e  INDIAN LAW REPOBTS. [VOL.XSIl.
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inferred, as it was proved that ha was frequently ia Bhiiiim 
Ohowdliraiii’s house after the alleged adoption took placej and 
that iu this way he must have hecoma aware of it, It is clear that 
such evidence is plainly insufficient to prove the requisite know
ledge, and the plea of iimitatiou therefore fails.

The other gronnd of appeal maintained, and which formed the 
subject of the third issue settled by the Subordinate Judge, waa 
that the respondent’s deceased grandfather, Mulchand, through 
whom the respondent now claims, and who with Kishen Lai was 
descended from Amir Chand as their common ancestor, had been 
adopted into the family of Tirbhawan Nakphopha, and thereby 
for himself and his descendants “ went out of his father’s family 
into the family of Tirbhawan Nakphopha who adopted him.” 
(Appellant’s written statement, para. 5, p. 8). This averment 
was denied in the written statement of the respondent who 
alleged (para. 2, p. 11) “ that Mulchand Ohowdhri was never 
adopted as a dattaka son by his maternal utiole Tirbhawan 
Nakphopha, nor could he have been adopted according to the 
BJmtras, nor was he severed from his Ohowdbri family.”

The third issue relating to this defence was in these terms 
(Beoord, p. 175): “ "Was Mulchand Chowdhri adopted in (fnUa/ca 
form by Tirbhawan Nakphopha, and w'as that adoption valid ? 
Whether by that adoption, even if invalid, he had lost his status 
in his father’s family ? ” The evidence showed that amongst 
the Gayawals, a sect of Brahmins residing in the district of Gaya, 
to which the parties to the present suit and their families belong, 
there exist peculiar and loose customs in regard to adoption ; and 
in particular that, although adoption of a son may be made soaa 
to give him rights of succession to his adopting father, this will 
not necessarily sever his connection with Lis own natural father 
or his family. In the district of Gaya there exist many places of 
sanctity connected with the ancient Buddhism, and the Gayawal 
Brahmins have the privilege of acting as guides to the pilgrims 
who visit these places, and thereby make considerable sums ; and 
by adoption into different families, facilities are given for the 
acquisition of property, without severing the adopted son’s con
nection with his own family. The witness Kishen Lai Kharkhoka 
(Record, p. l72) deponed that a Gayawal might beconio the mali/c,
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or snccofssor, of four families, and be called the adopted son of all 
the families, adding to Ms own name the designation of all those 
families in which lie became the malik; and various other witnesses 
give evidence to the same effect.

On this part of the case the Subordinate Judge says; “ There 
is no direct evidence to prove that Mulchand was adopted, and 
much less in dattala form, by his maternal uncla Tirbhawan 
Nnkphopha. In some documents allusions to and inferences of 
Mulchand’s adoption appear ; but the question is how far those 
will establish an adoption in dattaka form. None of those docu
ments show that Mulchand was adopted in that form.” And 
after a reference to certain of the documents produced, ha again 
observes in dealing with the evidence (Record, p. 177) :—■

‘‘ It further appears from the evklenoe of witnesses adduced by both parties 
that very loose practices prevail amongst the Gayawals regarding adoption. 
iTon a person who gets another's property by gift assumes the sm-name of his 
donor and calls himself as his adopted son. This loose practice had its origin 
in order to induce the pilgrims of hia donor to acknowledge the donee. These 
form the bulk of their property and the greatest source of income of these 
6 ftya«rals. In adoption, even, they adopt anybody quite contrary to Hindu 
law. They adopt daughter’s and sister’s sons, and only sons; and widows even 
adopt without thsir husband’s authority previously given. From what time 
such practices arose does not appear from the evidence ; but apparently from 
the decline of the Gtayawal dynasty. These people are found in Gaya alone, 
and their martiagea, &c , are confinod to this place, The fabulous 1,484 
families of Gayawals have now dwindled to 200 or 300. Hence every one, 
more for the pilgrims than for their proper ties, makes such gifts or adoption 
in favour of those wliom he or she loves, and the donees call themselves 
adopted sons. This practice also does away with escheats,

“ In face of such loose practices and cliange of surnames, I cannot, without 
any satisf notory evidence of adoption, hold that Mulchand was adopted by 
his maternal uncle, and uiach less in the dattalca form. The fact of Mul- 
chand retaining his surname Chowdhri, and being described in Kiahen Lai’s 
lease (exhibits) as hisgrand-unole or grandfather’s brother in 1836, leaves no> 
room to doubt that even after Qopal Ghand’s adaption by Sahar Ghaad, he 
continued to be a member of Ghowdhri family, and was the manager and 
guardian of Kislien Lai in respeot of properties inherited by him from Sahar 
Chand. Mulchand’s adoption by his maternal uncle is also invalid under 
Hindu law as it obtains in Bengal and is established by case law of the Calcutta 
High Court. Under such circumstances, I  cannot hold that Mulohimd was 
totally estranged from the family of Ohowdliri oc lost the status in his 
fathar’a family, I find the third issue against defendant. ”
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On appeal the High Oourt came to tlia same conclusion. The 1804 

learned<Tudges say (Record, p. 188)
“ The first point strongly pressed for the appellant is, that Mulclmnd was 

a d o p te d  in the tlato?ra form by his matornal uncle Tirbliawan Nakpliopha ;
8ud of course, if this be establishsil, the plaintiif’s suit laust fail, because he 
ckims through Mulohand. Now there is, as the Subordinate Judge observes, 
no direct evidence that Mulchand was adopted in the iaitaka  form by 
Tirbhawan Nokphopha, and such an adoption, too, would not be valid under 
Hindu law, which prohibits a brother from adopting liis sister’s so a.
Several documents are relied upon as evidencing the adoption. One of 
tiiese (exhibit B), being a copy of a copy, is, we think, clearly inidmiasible and 
was rightly eo treated by tlie Subordinate Judge; and even if admitted, it 
does not aliow thnt Mulchand was adopted by Tirbhawaa Nakphopha in 
the dattaka form. Exhibit A (a judgment of the Principal Suclder Amin, dated 
tlie 24th August 1844) shows that the adoption of Mulchand was alleged by the 
defendant Kishen Lai in that suit, but the question was not determined.
We observe also that in thia document Mulchand is called Chowdhri and 
Nakphopha, as if  he belonged to both families. In exhibit E, dated 4th 
July 1836, he is described as Mulchand Nakphoplia and Mulchand Chowdhri, 
and in exhibit L, dated I8th October 1866, he is described as Nakphopha 
only, so that we cannot infer from these documents tiiat he had oomplotely 
lost liis status in his natural family. The strongest point in favour of the 
appellant’s contention is, that the family properties in suit all vested in Saliar 
Chand, Mulchand’s elder brother. This appears from exhibit A, whioh we 
have just referred t o ; but we do not think that this fact is of itself 
conclusive proof that Mulchand was completely severed from his natural 
family, In several documents, extending from 1820 to 1841 (sec exhibits 
LI?, LI1,LYI, LVII, LVIII, LX and LI) he is called Mulchand Chowdhri 
and not Nakphopha, which, "we think, indicates that he had not ceased to 
belong to his natural family. Again, in exhibit E, hs is described as tlio 
grand-cncle of Kiahen Lai Chowdhri, which he would bs i f  lie was still a 
member of Iiis natural family, and if his son Gapal, Kishen Lai’s father, had, 
as is alleged by the plaintiff, been adopted by Suliar Chand. We think, 
tlierefore, that the Subordinate Judge’s view as to Mulohand’s status in his 
natural family is correct, whatever may have been his status by some sort 
of qimsi adoption in the family of Tirbhawan Nakphopha, according to the 
undeSnau customs and usages prevailing amongst the Gtayawals. ’

There are thus coneitrrenfc findings against the appellant on 
this question, which is a  qnestion of fact, and the determ ination  of 

■which depeiids on the eTidence, I t  was argned fo r th e  appellan t 

that, as th is eYidence to an  im portan t ex ten t consists o f w ritings, tlie 

ordinary rule th a t this Board w ill n o t d istu rb  the j’lidgm ent o f both 

Coui'ts on facts does no t apply. Their Lordship.? canno t accep t



1894 this viow. The question is Dot one of construction of one or more
~ Lachmâ  deeds, whioli would be a question of law, but is a question as to 

Lal the effect to be given to decrees, leases, iind other docnments as
y. evidenoo of the fact of adoption, and its consequences. Their

Lordships may add, however, that having heard the appellant’s 
M o w a r . argument on the documents on which he specially founded, they

see no reason for holding that there was any such adoption of 
Mnlchand by this maternal uncle as took away from him his status 
or right of succession in his own natural family.

The decree of 1800 printed as a separate appendix does not 
appear to be specially mentioned in either of the judgments appealed 
against. It no doubt orders “ that Mnlchand as heir, i.e. 
adopted son, be put in possession of the property left by 
I'irbhawan and Musstimmat Jhuna,” but the judgment is based 
on the special and peculiar customs of the Gayawals which are 
twice referred to in the grounds of judgment stated. In its 
concluding part it bears:—

“ Since Mulohand Las been adopted in aocovdanoe with the oiiBtonw 
prevailing among his oaate people, therefore tiie Judges of this Goui't think 
iliat there is left no room for the queation that the ttdoplioa was not made 
according to the Shastras, beoaiiae a custom which prorails in a oertiiin 
conimunity for many centuries and from tlis time of forePiithera cannot be 
stopped, and it is proper that such custom should be acted upon, This is in 
accordance with and not opposed to the Skistras"

Although the adoption was so made, it has not been shown, and 
it does not follow, that Mnlchand ceased to be a member of his 
own natni-al fiimily or lost his right of succession in that character.

Tho appellant’s Oounsel further referred to the decrees in 
1843 and I S i i  by the Principal Sadder Amin of Behar, and by 
the District Judge of Behar on appeal, in a suit between Sunkar 
Lai Nakphopha, alleging himsolf to bo the “ adopted son-and-heir 
of Mulchand Nalphopha Ohovvdhri,” agaiust Kishen Lai 
Ohowdhri. The claim made was for one-half of certain 
properties to which Kishen Lai Chowdhri had succeeded on tie 
death of his father Gopal Ohand, the son of Mnlchand who had 
been adopted into the family of Sahar Ohand and who had 
succeeded to the properties on the death of his adoptive father. 
Tlie gronnd of the claim was that Sahar Ohand and jM'uIchand, who 
were brothers, tad, on their father’s death, jointly succeeded to lha
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properties in  disputej and that one-lialf of these belonged to 1894
Mulchand, and afterwards to Ms hair, being the plaintiff, as his laohm ah

adopted son. The defence was thcai no part of the properties ever be- 
longed to Mnlcband ; tliat they -were acquired exolusi-vely by Sabar v.
Chand and were settled in title entirely in his name ; and it was 
added that Mulchand had been adopted as the sou of Tirbhawan Howah.
Nakphopba and bad no connection with the properties. The suit 
was dismissed on the ground that, from all the doenments produced, 
it appeared that the properties in question had been acquired by 
Sahar Chand Hmself, and that in  his nartie only the title to these 
properties stood, and the Conrt had no occasion io consider or 
decide any question as to Slalchand’s alleged adoption into the 
family of Nakphopba, or the effect of such adoption if it took 
place as removing him from his own family of Cbowdhri, The 
statsmeats of the parties made in that litigation for the purposes of 
that suit cannot be taken as evidence in this case on the matter now 
in dispute, «/'«., the alleged adoption of Mulchand into the Nak- 
phopha family ao as to take him out of his own natural family.

Their Lordships -will humbly advise Her Majesty that the  
present appeal ought to be dismissed with costs.

Appeal dismissed.
Solicitor for the a p p e lla n t: M r. J ,  F .  W a t M n s .

Solicitors for the respondent: Messrs. T. L. Wilson and Co.
C. B.

A B U L  F A T A  M A H O M E D  I S H A K  A m  others ( P n A i H T m s )  v .  p  n  o

EA8 AMAYA DHCJR CHOWHDRI and otbbes (D efen d an ts), 1 3 9 4

[On appeal from the H igh Court at Calcutta,] vlwnhZ i t
Makomdan Laii>~Walf—Deecl himltd as a ivaifnama—Aiimpied family '
utlkment in perpetuUy—UUhnate, hutilhmry, gift Jor chwitaUe purposes.

A n  i n s t m m e n t ,  n o m i n a l l y  a  x o a l e f n a m a ,  e x p t e a a l y  p u r p o r t i n g  t o  m a l i e  

p r o p e r t y  w a h f ,  s e t t l e d  i t  i a  p e r p e t u i t y  o n  t h e  f a m i l y  o f  t l j o  c J e c i i a a t o r s ,  w i t i i  

a n  u l t i m a t e  g i f t  f o r  t h e  b o n s f i t  o f  t l i e  p o o r ,  o n l y  t o  t a l c s  c f f i e c t  u p o n  t l i a  

f a i l u r e  o f  t h e  d a a o e n d a n f c t s  o £  t h e  f a m i l y .  S c l d ,  t h a t  a  g i f t  t o  t h e  p o o i -  

m i g h t  b e  i l l u s o r y  f r o m  t h e  s i n a l l n e s s  o f  t h e  a i n o u n t ,  o r  f r o m  i t s  m a e i i t m t y  

o r  r e m o t e n e s s  ; a n d  t h a t  t h e  p e r i o d  w h e n  t h i s  g i f t  w a s  t o  t a k a  e f f e c t  w a s  s o  

u n c e r t a i n ,  a n d  p r o b a b l y  s o  r e m o t e ,  t h a t  t h e  g i f t  w a s  i l l u s o r y .  T h e r e f o r e  

a c c o r d i n g  t o  M 0.I1o m . e d a n  l a w ,  i t  d i d  n o t  e s t a b l i s h  a  w a h f .

^ F r e u n l :  Loeds ■Watson, Hobhodse aadSniSD, a n d  S is E. C o v e s

VOL, X X II] CALCOTTA 8KK1ES. 619


