
1895 bered that the suit, as brought in the first Court, M’as not a suit
for a declaratory relief only, but a suit for that relief as also for 

J e h a n  possession. It seems to iis that the plaintiffs having claimed for
recovery of possession in the suit, and Mussamat Akalo having 
died previous to the time -when the case was taken up for trial, 
there is no reason wty the plaintiffs should be driven to a separate 
suit for recovery of the Samo relief avMcIi they asked for in this 
salt, but which they asked npon a ground somewhat different from 
that upon which they have been allowed to recover judgment. 
We think, upon the whole, that there are no sufficient reasons for 
our interference with the judgment of the Court below, and we 
accordingly diismiss this appeal with costs.

We may -add that our attention was called by the leai’nod vakil 
for the appellant to the case of E ar Saran JJas v. Nandi (1), in 
the Allahabad Court, in which the learned J udges seem to have ex- 
pressed themselves to the effect that a widow, belonging to a caste 
which in remarriage is permitted, does not, upon her second 
marriage, forfeit her interest in the estate, and that section 2 of Act 
XV of 1856 does not apply to such a widow. It does not 
appear that the-true position of a Hindu widow,inheriting the 
estate of her husband was considered in that ease. That was 
considered in the cases of Mumgayi v. Viramalali (2) and 
Matungini Gvpta v. Bam Jtutton Boy (3) to which we have already 
referred.

s. 0. c. Appeal d im m ed.
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JBeforo Mr. Justice Norris m d  Mr, Justice Beverley.

D H A B A M  C H A N D  L A L  (P etitio n er) h. Q U E K N -E M rilE S S  
1805  ̂ (Opposite-par ty).*

P & i a l  Code (A ct X L V  o f lS 3 t) ,  section 186— N a m ’s power o f  delegation—  

Civil jPivcediire Code (A ct X I V  o f  1S8S), section Z51-— Court Feea 4cl 
( V I I o f  JS70), section 32.

* C rim ina l K evision  N o. 761 o f  1894, a g a in s t  Itbe order p assed  by  Babu
A . 0 , C ha tte rjee , D e p u ty  M a g is tra ta  o f  P iirn eah , d a ted  th e  24 th  cff Septeffi* 
bM 1894.

(1) I. L .E ., 1] AIL, 330.
(2) 1. L . R., 1 Mad,, 226. (3) L L. E., 19 Calc., 289.



The petitioner waa convicted undBi- seotioii 186 of tlie Penal Code of jggg
obstructing a Civil Oourt peon, who was attiicliing hia propertjr in execution '
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of a decree ; the warrant of attachment WM arldreased to the Naziv o£ the OHMD^LiL
Court, who delegated Us oxecation to the peon b y au oadoi'ssiaeBt o f  the v.
peon’s name: Queisn-

„  . , , . EiiPiiEsa.
E M ,  that the Nazir had autlionty thua to delegate the Bxacution of tho ‘

warrant to tho peon.

The words “ to bo axecated ” in section 251 of tlie Code of! Civil Prooeduro 
wonld seem to imply that it was not intended that tho “ proper officer” 
should himself exocuto all warrants sent to him. And there is nothing in 
tlis Code which indicates in any way that warrants, being either warrants of 
arrest or of attaoliment, or lor distress and sals, are to be execnted by Iha 
“ proper officer ’’ in any manner different from the seryioa of snmmonses.

The Court Fees A at ( V I I  o f  1870) diatiactly aoatempJatss that the peons 
are to be omployed, not only for the aervioB of summonses, noUoea or orders) 
but also for the exeoation of other processes, such as warrants o f arrest or of 
attachmeat and distress.

Though tho authority may well ba ooiiferrod in more clear and explicit 
terms than are expreaasd by a mere euuorsoment by the Nazir of the peon’s 
name, still it is impossible to say that that is not suffioieat evidence of the 
delegation.

The petitioner, Dharam Chand Lai, was, on the 24th of Sep­
tember 189-1, convicted by the Deputy Magistrate of Purneah nnder 
section 186 of the Indian Penal Code of having obstructed one Miya- 
jan, a Civil Oourt peon, who was attaching some property of the 
petitioner in execution of a decree, and was sentenced to pay a fine 
of Rs. 100. The warrant under which the attaohinent was made 
was issued by the District Judge of Purneah on the 5th of May 
1894, and was addressed to the Nazir of his Goad, Durga Prosliad 
Dube. Oa fce reverse appeared the following endorsement:

Jhumuh Lai (which was scored through) 4 days. 14-5-94, Miya- 
jan. (Sd.) K . Bhaduri. lS-5-94.

Tho explanation given of this eiidorsemenl was that the warraai 
was made over for executioa to_ Jhumuk Lai, in the first instance, 
on the 14th of May. Ee returned it on the morning of the 15th, 
with a verbal report that he oould not execute it, as no one attended 
on behalf of the deoree-holder to point out any property belonging 
to the judgmant-debtor which he oould attach, Tho warrant was 
on that day made over to Miyajan, whose name was endorsed on 
the warrant. On the 18th of May, the Nazir made a report to tho



1895 Sessioas Judge, stating that Uia peon had boeu obstructed by the
D h a e a m  Petitioner in the esecntioa of the warrant. The Sessions Judge, on

Cn-iND L al the 10th of August, examined the peoa without notice to the jjoti-
Qvms- and gave the sanction for prosecuting the petitioner. Against

E m p r e s s , this conviction by the Deputy Magistrate the petitioner appealed to
the Sessions Judge, and, pending the hearing of the appeal, he ap­
plied to this Court and obtained a rule to show cause why the pro­
ceedings should not bo quashed as bad in law, or, in the alternative, 
why the appeal should not be transferred to be heard by some other 
Judge.

Mr. ,C. P . Hill, Sir Gviffdh Evans and 5fr. C. Gregory 
appeared in support of the rule on behalf of the petitioner.

The Advocate-General (Sir Oharks Paul) and the Deputy Legal 
Beinemhmncer (Mr. Kilb^) appeared to show cause on behalf of the 
Orowa.

Mr. Hill on behalf of the petitioner,—Miyajan, the Gorrrtpeou, 
at the time of the occarrenoe, was not acting in tlie discharge of 
his public functions, and therefore the petitioner cannot bo convict­
ed under section 186 of the Indian Penal Code. The warrant was 
addressed to the Nazir of the Court, and lie did not execute it 
himself. ‘ He had ao authority to delegate its oseaution to the 
peon. Nor is there anything to show that he did endorse it and 
so delegate its execution. [ N o e r is , J>—But section 251 of the 
Civil Procedure Code says that the warrant is to be “ delivered 
to the proper officer to be executed.” It does not say that the 
proper officer should execute it himself.] The form of the 
warrant shows that: See Civil Process JTo. 28#in Appendix 
A to the General Rales and Circular Orders of the High Court. 
The form there corresponds with form No, 136 of the fourth 
schedule to the Oode of Civil Procedure. I roly upon the case 
of S^mondsr. Kurta (11. That was a case decided under sections' 
7 and 9 of 12 and 13 Viet., cap. 50. See also Criminal Revision 
■cases No. 240 of 1894 upon a reference from the Sessions Judge 
of Tirhoot (2), No. 610 of 1894 (3), and No. 414 of 1894 (4). 
The ease of Ahdul Karim  v. BuUeti (5) seems to be against

(1) IS Oox’a 0. C., 726. (2), (3) nnd (4) Uiireported.
(5 ) I. L, fi.,C  A11,,385,

5i)8 THIS IN 'L ilAX L A W  liE P U U K ,  LV0L.-XS.1I.



me, but thai case is a marvellous instance of gross mlsapplicaiiou 189ri
of authorities. I  also coatend that the accused was exercising his bharam

right of priTate defence : See Qiieen-Empfass v. Tulsiram (1). Chahd L al

The next point is with regard to the validity of the sanction. Qub'en-
Iii a ease of this kind notice ought to be given to show cause. E m p s e s s .

The matter was not a proceeding before a (Jourfc, and that distin- 
guishos it from the Full Bench case of Ki'ishnamimlii I)as t ,  ffa r i  
Bern (2). Here the proceedings came before the Court on' the re­
port of the Nazir. la  Queen-Empresn v. Sheik Beari (3), decided 
by a Full Bench of the Madras High (Jonrt after the above case, 
it has been held that there must be a judicial enquiry, and the 
party to whose prejudice sanction is given must )je previously 
heard.'There being no formal complaiafc, the Magistrate who took 
cognizance of the offence had no power to do so. The proceed­
ings are void ah initio. [Bevbblby, J .—It appears from the Civil 
List that the Magistrate lias not been empowered to take cogni­
zance of offences under section 191, clause (a) of the Code of 
Criminal Procedure ; if that is so section .530, clause (̂ :) makes the 
proceedings absolutely void.]

The Advocate-Qmeral (Sir Oliarles Paul) on behalf of the 
Orown.—There is an appeal pending to the Sessions Judge, and 
this Court cannot interfere at this stage. The petitioner 
has not exhausted his roniedy in the lower Conrt. All minis­
terial acts can be performed by delegation: See Walsk v«
Soutlmorth (4). See also Regulation X III of 1793 and Regula­
tion XXVI of 1814, and Bengal Act V of 1863, All these have 
been repealed, but they go to show that the Nazir has always been 
allowed to clclegate his authority to his subordinates. See also 
section 22 of the Court Fees Act (VII of 1870) and Part I, Chapter 
I, Eule 9 (w), and Part II, Chapter V II, Rule 11 in the General 
Rules and Oircular Orders of the liigh. Court ; these clearly con­
template that the peons are to be employed for the execution ‘ of 
such processes as warrants of arrest or of attachment and 
distress.
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(1) I. L. Il„ 13 Bom,, 1G8.
(2) I. h. l i ,  12 Gale., 58. (3) I. L. R,, 10 Miul., 232.

(4) 0 Exdi., 150.



1895 Tlie following judgm ents wore delivered by the Court (N obris

' n n . n . r  a n d B e v e b l e y , J J . )

OnAJW) L al  B b t e e l b y , J.—The petitioner, Dliaram Chand Lai, has teen
QnEEN- convicted imder section 186 of the Penal Code of ohstructing 

one Miyajan, a Civil Court peon who was attaching hia property 
in execution of a decree, and he has been fined Es. 100. Against 
this conviction the petitioner has appealed to the Sessions Judge, 
and he has also obtained a rule from this Court to show cause 
why the proceedings should not be quashed as bad in law, or, 
why the appeal should not he transferred to be heard by some 
other Judge. The principal point urged before xis is that, at the 
time of the ocourrence, Miyajan was not acting in the discharge 
of his public functions, inasmuch as tha warrant of attachment 
was addressed to the Nazir of the Court, and the Nazir had no 
authority to delegate its execution to the peon; nor, in fact, did he 
so delegate its execution.

A further point was raised that the Deputy Magistrate ought, 
not to have taken cognisance of the case, inasmuch as there was 
no formal complaint or sanction of the Court which issued the 
warrant; but on this point we need say no more than this, that 
although there may have heen some slight irregularity in the 
institution of the proceedings, it does not appear to us that that 
irregularity has occasioned any failure of justice, and we should 
not, therefore, be disposed to interfere with the conviction on 
that ground.

The warrant in question in this case is in the printed form 
Ho. 28 authorized by this Court, corresponding mfrh tlie form 
No. 136 of the fourth schedule to the Code of Civil Procedure 
■with such modifications aa have been sanctioned by this Court 
Tinder section 644.

The warrant was issued by the District Judge of Purneah on 
the 5th May 1894, and was addressed, as usual, to the Nazir 
of his Court, Durga Proshad Dube by name. On,the reverse is 
the following endorsement: “ 481,Jkwnak Lal (scored through) 
4 days. 14-6-94. Miyajan. {Sd.) K . Bhaduri. 15-5-94.”

The endorsement is thus explained in the evidence of the 
Nazir Durga Proshad Dute, and of the Naib Naair Kali Kath
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Bliaduri. ' The warraut was made over for execution to Jhmnuk 1895
Lai, in  the first instance, on the U th  May. He returned it on Dharam

the morning of the 15th, with a report that he could not ChandLal

execute it, as no ono attended on the part o f  the decree-bolder to Q u b e n --

point out any property belonging to the judgnient-debtor which 
he could attach. The decree-holder’s mukhtar complained that 
Jhumnk Lai had nerer told him that he was going to execute the 
warrant, and at his request the warrant was that same day made 
over to another peon, M iyajan, whose name was then and tliere 
endorsed on the warrant.

In arguing the matter before us, Mr. .Hill has relied upon 
the case of Symonds v. Kurts (1) and upon two nnreported 
decisions of this Court.

In Eevision case No. 24-0 of 1894, upon a reforeneo from 
the Sessions Judge of Tirhoot  ̂ a Bench of this Court (Trevelyan 
and Banerjeo, JJ.) sot aside a conviction under section 18 G of 
the Penal Code, on the ground that the person obstructed was not 
acting in the discharge of his public duties in executing a certain 
warrant. The warrant in that case was i.ss«ed by the Magistrate 
for the realization of a chokidar’s salary under section 45 of 
Bengal lo t . VI of 1870; it was addressed to the Court Sub- 
Inspector, and was by hiip endorsed to a peon of the Sub-diviaional 
Court, who was the person obstructed. The Court, having regard 
to the words of the scction in question {“and shall therein charge 
some person therein named with the execution thereof”) appears 
to have held that the Court Sub-Inspector had no authority to 
delegate the execution of the warrant to any other peison.

In Revision case No. 610 of 1891, another Beiich of this 
Court (Banerjee and Sale, JJ.) act aside a siinilar conviction 
under S 9 c t io n  186 o f  the Penal Code, on the ground that it was 
not_proved that the person who;was obstructed in the execution of 
the warrant had any authority to execute it. The warrant in 
that case was addressed to the Nazir of the Collector’s Office at 
Serampore, but the person who went to execute it was the BaksM  

or Assistant Nazir. The Court remarked: “ Therd is nothing 
to show how the delegation was effected in this case, whether
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1895 tliore was any delegation at all by tlie Nazii', or whether the
""duaram B a h h i  anerely followed whafc tlio Deputy Magistrate calls the 
CiiAND Lal usual practice, and took theso two purwanah addressed to the 

QnEiiN- J^azir for the purpose of executing them without anything
E.MPRES3. express heiug said to him by the Nazir. Upon this poiat there

is an utter blank in the evidence, That being so, and the person 
against whom the warrantji were issued being, as was observed 
by one of the learned Judges \vho decided the ca.«e of Sijmonds 
V, KurU (1), entitled to know whether it Was executed by a person
who had authority to execute it, we are of opinion that the
conviction under section 186 of the Indian Fcnal Code for
obstructing a pnhlio servant in the discharge of his public
functions cannot be sustained on the evidence as it stands.” The 
farther contention was raised in that case that the Nazir had no 
power to delegate his authority, bat the Court expressly refrained 
from proaouQcing any opinion upon that contention, there being 
no evidence before them that the Nazir had delegated his 
authority. -

T-he case of Smrwnds v. KaH: (1) arose out of the execution 
of a warrant of distress for sewers’ rates nnder section 
7 of 12 and 13 Viet., cap. 50. Section 9 of that statute provides 
that the warrant issued by the Oommissioners “ may be directed 
to the Bailiff, Espenditor, Dyke-roeve, Collector, or other sewers 
officer within such limits, and to any other person or persons, or to 
any one or more of them, as hy the (luo Commissioners of Seioers 
granting t h  same shall he deemed J i t” The warrant in that case 
was directed to the Collector of the sewers rates, who made it 
over for execution to another person, who again handed it over 
to a third person. It was held that, under the statute, the 
Collector had no authority to hand it over to any other person 
for execntion. Field, J„ saidi "It is a general prinbiple of law 
that every person whose house is entered and whose property is 
seized, is entitled to know the authority under which it is  done,, 
and to be able to see whether that authority has been followed., 
.Here the warrant under the statute was given to him who had 
.no authority to hand it over to another person for execution. It
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vyoiilJ be a slioeking thing to say lluit an autlioriKed man can 1895
give the -wai-rant; to any person ho pleases, and allow that person ' Dbaê 'm ' 
to commit a trespass. Tiie respondent against whom the warrant 
was issued was ontitlod to Isnow whether it was execntod by a Queen-

person who had authority to oxeciite it, and the only person who
would have snch a^ithority wonld bo the perKon to whom it was 
directed.” And Ca?o, J., Baid: “ I !im clearly of the same 
opinion.' The man who osecuted the warrant wiif) not axithorizoJ 
to execute it.”

It seems to me that uono of tlio eases relied oa by Mr. Hill 
coiiclndes the matter now before us. f.u two of those' oases the 
ilecision tamed npon the wording of the special statute under 
which the warrant in f|uestion was issued, and in the third case 
tbis Oourb expressly refrained from deciding the point, not being 
satisfied that the Nazir had, as a matter of fact, delegated his 
authority.

On the other hand, the question appears to have boon before 
the Allahabad High Oonrt in the caso of Ahdul Karim  v. Bnlhn  
(1), and that Court decided that a Nazir was not debarred by 
anything in the Coda of (livil Procedure from authorizing a 
deputy to execute a warrant for him, and that i.ha endorsement 
of the deputy’s name on the back of the warrant was sufficient 
pr'ma facie evidence of the dcslegatiou. The learned Advocate- 
General has also drawn onr attention to the case of Walsh v.
SnutkoortJi (2), in which it was held that a warrant directed by two 
Justices to the Overseers of a township could legally bo executed 
by them by deputy. In that caso Pollock, O.B., said : “ It is 
quite clear that for mere ministerial purposes every public officer 
may appoint a deputy as for tha performance of acts which 
do not tequire any exercise of discretion or judgment.” Parks,
B., said: “ A public officer, whoso duty is pui’oly ministerial, 
may always appoint a deputy.” And Martin, B., said: “ I 
think that the exeoution of a warrant is purely such a ministerial 
duty as to justify the Overseers in deputing it to other parties,”

It seems to me, however, that this is not a matter to be decid­
ed in accordance with English law and precedents^ but that
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1895 we- should rather look to the practice and proeedure which
obtains and has obtained in Bengal in respccfc of the service

■ C r a h d  L a l  and execution of processes. There is no analogy whatever between
Qde’bn- status of a Sheriff in  England and the office of the

• E mpsess. Nazir of one of our Mofussil Courts. The question before us is 
simply, whether, under the law and practice obtaining in the 
Mofussil, a Nazir has authority to execute processes addressed 
to him through his deputies or subordinates; aud this is really the 
only question in the present case, because the evidence clearly 
shows that the peon, Miyajau, was deputed by the Nazir to 
execute the warrant of distress. '

Now it may be convenient, in the first instance, to examine the 
provisions of the Code of Civil Proceilure as regards the service 
and execution of processes of Court.

Section 72 deals .with the summons to a defendant, and it 
prescribes that the summons shall ordinarily be delivered ov sent to 
the proper ofiBcer, to he served by him or one of Ms sabordinates.

Section 94 prescribes that all notices and orders required by 
this Code to be given to or served on any person shall be . . . 
served in the manner hereinbefore provided for the service of 
summons.

Section 166 provides that every summons to a person to give 
evidence or produce a docmnent shall be served as nearly as may 
be in manner hereinbefore provided for the service of summons 
on the defendant.

Section 251 relates to the issue of a warrant for the execution 
of a decree and runs as follows : “ Such warrant shall be dated 
the day ou which it is issued, .signed hy the Judge or such officer 
as the Court appoints in this behalf, sealed with the seal of the 
Court, £ad delivered to the proper oijioer to be executed. And a 
day shall be specified in such warrant on or before which it must 
be executed, and the proper officer shall endorse thereon the day 
and manner in which it was executed, or, if it was not executed, 
the reason why it was not executed, and shall return it with such 
endorsement to the Court from which it issued.”

The words “ to be executed” in this section would seem to 
imply that it was not intended that the-“proper officer” should
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himself execute all warrants sent to him. And indeeil there is 1895
notbing in tlie Code wMcli indicates in any way that warrants, ~
being either warrants of arrest or warrants of attachment or for Ohand Lal 

distress and sale, are to be executed by the “proper officer” ia Q oe'en-

any manner different from the service of summonses. In the E h p e e s s ,

case of attachment of moTeable property, for instance, the warrant 
is directed to the Nazir, and section 269 of the Code provides 
that “ the attaching officer shall keep the property in his own 
custody, or in tlie custody of one o f Us suhordimtss, and shall be 
responsible for the duo custody thereof.”

Section 336 treats of the arrest of a judgment-debtor and 
speaks of the officer authorized to make the arrest; and section 
337 speaks of "the officer entrusted with the execution of the 
m r m n i ”

Now the “ proper of&cer” to whom all summonses and 
warrants are sent in the ordinary course of business in accordance 
with the provisions of sections 72 and 251 of the Code is the 
Nazir, and in the, case of warrants they are expressly directed 
to him for execution. That is clear from the printed forms 
prescribed by the High Court.

The Nazir has been recognized as the proper officer of the 
Court for the purpose of executing its processes from the earliest 
times of the British administration of justice in Bengal. In 
Kegnlation IV of 1793, which was the first enactment on the 
subject of procedure in civil cases, it was laid down in section 5 
thaf the summons on the defendants was to be served “ by 
the Nazir or his inferior of&cer ; ” and section 6 provided that 
when material witnesses did not appear upon summons, the 
Conrt might issue an order to the Nazir to seize and bring the 
witnesses before the Court; section 13 prescribed that “ every 
process, rule, order or decree of the Zillah and City Courts 
. . . .  was to be immediately served or executed without 
application to any person or the interference of any individual 
whomsoever, according to the requisition of it within the limits 
of the special jurisdiction of each Court.”

Section 21 provided for th e ' service of summonses and the 
execution of processes by peons, and fixed their scale of remuner­
ation. The name of each peon deputed to serve the process,
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1895 tlie amouiit of liis subsistenoo mouej'’, and tlia number of days
for ivbicli lie was to receive it, woro to bo endorsed on the writ?.

Ohand Lal Regulation V  of 1804 provided, for the appointment and 
QuEEir- removal of native oEScers of Government in the Judicial and 

E m p e e s s . departments; but the Regulation was not to affect the
“ Naib Nazira, mirdahs, peons and hirkvndcms, and isimilar
descriptions of public servants who are nominated and removed
upon sufficient cause by their immediate superiors under the 
responsibility of the latter for their good co n d u cta n d  section 
12 allowed the Nazirs “ as heretofore to appoint. their own 
naihs and the mirdahs and peons or any similar descriptions of 
public servants employed under their unmodiate direction and' 
control.”

By Kegulation II of 1806, section 2, clause (3) the summons 
was to he served on the defendant “ through the Nazir of the 
Coui't by a single chaprassi or peon; ” Kegulation XXVI of 18M 
again dealt with the same subject of procedure in civil eases ; and 
section 13 treated of the peo7is employed under the Nazir fur 
the cxocution of processes. Those peons who were not salaried 
servants of Government were to be registered and to wear a 
distinguishing badge, and tho section provided for their remu­
neration out of the tallahbmiah. By Eegulation V II  of 1825, 
section 3, the Judges and Registrars of the Zillah and City 
Courts, v/ho usually employ the Nazirs of those Courts to conduct 
the public sale of'personal property in exeoniion of doorees, or 
other judicial process, were authorized to employ the same officers 
in the public sale of imirovoable property.

By Regulation VII of 1832, section 5, Munsifs were autho­
rized to levy tdhilhm ah  for the service of processes, but by clause 
4 of that section the duties assigned to the Nazir in Regulation 
XXVI of 1814 were to be performed,by the Munsifs themselves. 
This rule was abrogated by Act XIV of 1845, which enacted that 
Munsifs also should retain Nazirs on their estabKshments.

In the third edition of his Procedure of ike Oivil Oourls of ike 
East India Gonipmy in the Presidenci/ of Fort William in Regulaf 
S u its '\(1 8 6 6 )  Mr. William Macpherson says at p. 181: “ The 
procesis is execitled by tho Nazir of the Court through Ms 
inferior officers, the pcous allached Lo the C,oiTrt.” And a.
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pp. 190, 196, and 423 fo rm s  a re  g iv e n  o f  writs, addressecl i n  1895 
e v e ry  in s ta n c e  to  th e  N a z i r  o f  th e  Court. ~ D haram

The old Regulations to which I have referred were repealed Chand Lal 

some years ago, but it has bepn thought necgssary to refer to QuEinf-
them, in order to show that the present system under which all EMPHsaa. 
processes of the Civil Courts are executed through the Nazir’s 
establishment is a systGin that has been in existence for over a 
century. Certain changes in details have been effected of late 
years, but they do not affect the general principle that the Nazir 
has always been regarded as the “ proper offlcer” responsible to 
the Court for the execation of its processes, and that ha is allowed 
to entertain a subordinate establishment to whom the duty of 
personally serving or executing the processes seat to him may 
be delegated. TIio Nazir is now one of the ministerial officers 
of the Court referred to in Chapter VI of Act XII of 1887; he is a 
salaried officer of Government, giving security to Government 
for the duo perforfflanco of his duties. The Naib Nagir and the 
peons are also now salaried ofBceis of Govcrnmeut, subordinate 
to the Kazir. The number of the peons to be employed for the 
'fierviee and execution of processes in each district is by section 
23 of the Court Eees Act fixed by the District Judge, and the 
remuneration is by section 20 settled by the High Court. The 
Court Fees Act distinctly contemplates that the peons are to be 
employed, not only for the service of summonses, notices or 
orders, but for the execution of otbor proceses, such as warrants 
of arrest or of attachment and distress. By the rules of thia 
Court, Nazirs are held “ responsible for the due arid regular 
service of all processes entrusted to them for service by them­
selves and ikeif mhordimtes, and in each case for the correctness 
of the statemeats made in the return.”-~Civil Rules aad Orders,
Part I, Chapter I, section 9 (jn). The rates of salaries fixed by 
the Court are given in Part H, Chapter YII, section 10.

The practice of endorsing the name of the peon upon the 
back of the process, as evidence of his being delegated or deputed 
to execute it, dates, as has been said, from 1793, and although, as 
was pointed out by the learned Judges who decided the ease of 
Ahdxd. Karim v. Eiillen ,(1) above referred to, the authority might
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1895 well be conferrod in more clear and explicit terms than are implied 
by tbe mere endorgement of the peon’s name, still it is impossible 

Chand L a l  to gay ^bat is not sufficient evidence of the delegation. Nor 
Q u e e n -  would it seem that the person against whom such a warrant is 

E m p r e s s , j g g ^ g d  j-ĝ l ground for questioning the peon’s authority
to execute it, or that he has any right to complain that he is left 
in ignorance as to that authority. The warrant itself bears the 
seal and signature of the Court from which it issues ; the peon 
who executes it wears a badge on which is engraved the name of 
the Court to the establishment of which he belongs; ho is a salaried 
Governmient servant, and his name is endorsed on the back of the 
warrant. It would seem, therefore, that there are sufficient safe­
guards against a person being' subjected to illegal process, and 
sufficient material to enable any person so subjected to obtain 
redress.

I am of opinion, therefore, that Mr, Hill’s contention in this 
case fails. I find that the Nazir had authority to delegate the 
execation of the warrant to Miyajan peon, and that it is proved 
that he did so delegate it.

At the same time I think that, having regard to iho fact that 
the person alleged to have been obstructed was a peon on the 
establishment of the District and Sessions Judge of Purneah, and 
that the conduct of the J^azir of the Judge’s Court is called in 
question, it will be more satisfactory to all parties if the appeal is 
heard by some other Judge. As we intimated at the hearing, 
therefore, the appeal is transferred for trial to the Sessions Judge 
of 24-Pergunnal)s, and we direct that the records be sent direct 
to his Court with a copy of this order, in order that there may 
be no further delay in the hearing of the appeal.

N o e r i s , J,—I am of the same opinion and for the same 
reasons, 

s. c. B.
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