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The order for imprisonment in dofault of payment of the com- 189
pensation awarded is, we think, illegal. Sco the caso of Bamjeevan Smp Narx

. JHONG
Foormi v. Durga Charan Sgdhu Khan (1). Cr .
: : s e kada | R SARAT
We set asido the Joint Magistrate’s order undor section 560, Code oo/ 0e

of Criminal Procedure, and divect that the sum of Rs. 50, if vealized ~ Sawxan.
from the complainant, be refunded o him.

8 C B, Order set aside.

APPELLATE CIVIL.

N —————

" Before Mr. Justice Ghoss and M. Justice Gordon. 1895

RASUL JEHAN BRECGUM (Derenpant) v. BAM SURUN SINGH  February 19.
AND OTHERS (PLAINTIFFS), ¥ T

Iindu Law, Widow—indu Widow, Cusiom of remurringe of—Forfeiture—
Decree granted on o different oause of action,

A Hindu widow, on romarriage, forfeite the estato inherited from her
former husband, although, according o custom prevailing in ber caste, a
remarriage is permissible.  Murugayi v. Viramakali (2) followod ‘; Matun-
gini Gupta v. Ram Butlon Roy (3) referved to ; Har Suran Das v. Nondi (4)
diggentod from,

Plaintiffs * suit wos that they were go-owners with B of & cerlain property
a8 members of a joint family under the Mitaksharn law 5 that after B's
death, o 8% annas’ sharo of thoe property was registered undor the Land Rois-
fration Act in the name of 4, tho mother of B, although the plaintiffs wera
ihe owners in possexsion, and A wes ontitled only bo maintenance ; that; o gift
wosmade of 14 annas’share by 4 to her daughter and dwughtor's son,
without right, and the dances having granted a suripestigs loase in respoct
of that share, tho suripeshgiders took possession thereof. Tho plaintiffs,
nccordingly, prayed for rocovery of possession hy establishment of thefr
alleged right of ownership, or, in tho altornative, for a decluration that they
wete revgrsioxiury heivs Lo the estate of B, and, us such, no} bound by the
gift ond fhe suripeshgi loaso aforesnid. A4 died duving the pondency of

% Appeal from Appelinte Decree No, 1169 of 1893, aguinst ths decres
pf & G. Dey, Tsq., District Judge, Shabalad, dated the 2ist of April
1893, affirming the decree of Babu Abimash Chunder Mitter, Subordinate
dudge of that Disiriot, dated the 25th of August 1893,

1) L. L. R., 21 Cale,, 970. () 1.T. B, 1 Mad., 226.
(3) L L. 1,19 Cale,, 289, 4) LL. L, 11 AlL, 330,
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the suit. It was found that plaintiffs were not co-gwners with B s alleged ;
but that, a8 reversionary heirs, they became entitled to possession upon 4’s
death, after the instiwtion of the suit. Zeld, that as the plaintiffy had
claimed to recover possession in the suit, and as 4 died before the case way
taken ap for triel, the plaintiffs were entitled to the relief, although they
aslked it on a ground different from that on which they recovered judgment,

Tur material allegationsin the plaint in this ease were, that
the plaintiffs, aund one Lalu Ram and his son Bbima Ram, were
members of a joint family governed by the Mitakshara law,
and 7 annas of Mouza Dumri was their joint-{amily property ;
that Lalu Ram died first and then died Bhima Ram, leaving
bim surviving his mother Akalo Koer and his widow Badamo Koer,
both of whom lived in the joint family; that, on the passing of
the Land Registration Act (Bengal Act VII of 1876), a 8} annas’
share was registered in the name of Alkalo Koer to please her,
but the plaintifts remained as owners in possession ; that subse-
quently, in 1880, Akalo Koer executed a deed of gift of 1}
annag’ share in favour of her daughter and daughter’s son (defen-
dants Nos. L and 2); that they, in 1886, let out this share in
suripeshgi-tica for aterm of seven years; and that the zuripesh-
gidars (defendauts Nos. 4 and 5) took possession under the
lease. The plaint then proceeded to state that Akalo Koer
(defendant No. 8) had only a widow’s interest, to be maintained
in the family, and she had no right to make the gift aforesaid,
and that she had, in 1889, executed an fkrarnama in favonr of the
plaintiffs, acknowledging their ownership, and admitting that
she had only a rightof maintenance. The plaintiffs, under the
above circumstances, prayed for the recovery of possession of the
share with mesne profits, or, in the alternative, for a declaration
that they were the reversionary heirs of Bhima Ram, and, as
gach, not hound by the deed of gift executed by defendant No, 8
and the suripeshgi deed ezecuted by the defendants Nos, 1
and 2.

The defendant No. 4, who is now represented by the appel-
lant, in his written statement, denied the allegations made by the
plaintiffs as regards joint family and joint possessian, and avorred
thata 34 amnas’ share in the mouza was the self-acquired pro-
perty of Lalu Ram; that Bhima Ram having died during the
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lifetime of his father, Akalo Koer suoceeded to the property
after Lalu Ram’s death, and was still in possession theveof ; that
the defendants Nos. Land 2 were the lawful heirs of Laln Ram,
and the gift in their favour and the suripeshgi lease executed
by them in favour of defendants Nos. 4 and 5 were valid transac-
tions ; and, furthermore, that Akalo Koerhad, since the institution
of this suit, sold 1% annas’ share to the defendant No. 4.

Akalo Koer, originally the defendant No. 3, died while the
guit was pending in the Court of first instance.

The Subordinate Judge, in whose Court the suit was instituted,
found, on evidence, that the allegations made by the plaintiffs as
vegards joint ownership were not true ; but he found that Bhima
Ram survived his father Lala Ram and inherited his pro-
porty ; that after Bhima Ram’s death, his widow Badamo Koer had
succeeded to his estate, but as she took a second husband, she for-
feited her rights as Bhima Rawm’s widow, and Akalo Koer, as
mother, took possession of his estate. The Subordinate Judge held
that, as Akalo Koer had died after the institution of this suit, the
plaintiffs, as reversionary heirs, became entitled to a decree for
possession of the share in question.

The District Judge, on appeal, observed that, in the present
case, remarriage being allowed by the custom of the caste, Act
XV of 1856 did not apply to it ; but that the rule of forfeiture in
that Aot was based on the general principle of Rindu law, and
evelr when a remarriage was permitted by custom, the widow by
remarrying forfeited her interest in the first hushand’s estate.
The District Judge concurred in ihe findings arrived atin the
Court of first instance, and upheld the decree of that Court.

The defendant, Rasul Jehan Begum, appealed to the High
Court,

Babu Umakali Muherjee and Moulvie Syed Mahomed Tahir
for the appellant. :

Moulvie Mahomed Yusuf for the respondents.

Babu Umakali Mukerjoe~Itis found in this case that there
wag & custom permitting remarriage of widows among the caste
. (Agarhari) to which Bhima Ram belonged. The provision of

591
1895
Rasun
JEHAN
Breun

Y.
Ram Surun
SivgH,



592

1895

Rasur
JRHAN
Breux

D
Rax SynuN
SINGH,

THE INDIAN LAW REPORTS. [VOL, XXIL

forfaiture in Act XV of 18586, therefore, doesnot apply to this case.
The case of Har Suran Dassv. Naadi (1) isin point. There is
nothing in the Hindu law to divest the widow of her rights in her
former hushand’s estate. The case of Moniram Kolita v, Ker
Kolitany (2) supporis my contention. The case of Matungini Gupla
v, Ram Rutton Roy (8) is a ruling on a different point, and in the
case of Murugayi v. Viramakali (4) it was found that thero was a
practice, or custom, among the Sudia castes of the Decoan, under
which widows gave up their interest on remarriage. Here the
custom found is in favour of remarriage. No custom has been found,
or inquired into, whereby the widow forfeits her estate on re-
marriage. As Badamo Koer has not forfeited her interest, the
present suib cannot succoed. Moreover, the plaintiffs claimed
to recover possession, on the ground that they were members of a
joint family with Bhima Ram, That ground has failed, and the
plaintiffs aro not entitled to a docree for possession in this suit,
Akalo Boor was alive when the suit was brought, and there was
no cause of action for recovery of possession. Treating the suit
as declaratory, it is barred by limitation.

Moulvie Maromed Yusuf for the respondents was not called wpon.

The judgment of the Court (Guoss and Gorpon, JJ.) was
delivered by .

Grose, J.—This was a suit for recovery of possession of certuin
properties covered by a deed of gift executed by one Mussamat
Akalo Koor in favour of defendants 1 and 2 on the 9th March
1880, or,in the alternative, for adeclaration that the said deed of
gift was invalid and not binding on the plaintifls. The plaintiffs
claimed as roversionary heirs to theestate left by one Bhima. Singh.
They alleged that they and Bhima Singh formed members of
joint Hindu family governedby the Mitakshara law, and that,
after Bhima Singh’s death, they werc in possession of the entire
juint-family property, but that Mussamat Akalo, the mother of
Bhixa Singh, unlawiuily executed the said deed of giftin favour of |
defendants 1'and 2. The plaintiffs forther stated that the -said.

(1) L L, R, 11 AlL, 330.
(@) L I R, 5Cale, 776 ; L, R, 7 Ind. App., 115,
{9 L L. B, 19 Calc, 280, (M LLR,1 Mad, 226,
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Jady had executed an ikrarngma in September 1889 in favour
of the plaintiffs, admitting their title to the property in question.
The suit, we may here mention, was commenced in the lifetime
of Mussamat Akalo, but she died pending the suitand before the
trial came on, and ome of the questions that seems to have been
raised in the Court below was whether the plaintiffs could suc~
cead, in vecovering possession of the property in suit, the widow
having boen alive upon the date of the institution of the suit,

The defendant appellant elaimed under a suripeshgi lease
from defendants 1.and 2, and she pleaded that neither Bhima Singh
nor Lalu Ram, his father, formed members of o joint Hindu
family with theplaintiffs ; that Bhima Singh had predeccased
Lolu Ram; that, upon Lalu Ram’s death, the property devolved
upon his widow Mussamat Akalo; and that the said lady was
justified in making the deed of gift of the 89ih March 1880 in
favour of defendants 1 and 2.

Both the Courts helow seem to have found that the plaintiffs
and Bhima Singh did not form mombers of & joint Hindu family,
but ,thet, upon Lalu Ram’s death, the property devolved
upon Bhima Singh, his son, and that Mussamat Akalo was
not justified in executing the deed of gift in favour of de-
fendants 1 and 2. 1t would, howover, appear that, at the trial
in the Court of firet instanco, a question was raised, apparently
forthe first time, by the defendant, to the effect, whether the
plaintiffs could succeed, because, assuming that Bhinia Singh

survived Lalu Ran, he was succeeded by his widow, Mussamat.

Badamo Koer. It appeared that this person, after sucoeeding to

the estate of Bhima Singh, remarried, and, upon this remarriage.

taking place, the estate went inta the hands of Mussamat Akalo 5
for that is the .way in which we read the judgment of the
Munsif, who held that, upon Mussamnt Badamo Koer taking a
second husband, she lost all rights to the estate left by Bhima
Singh; and that his mother, therefore, wasin possession under the
Hindulaw as his next heir ; and that, after her death, the plaintiffs
were entitled to succeed. Upon the question that wagraised whether
the. plaintiffs could recover in this action, the suit having been
- instituted ab a time when Mussamat Akalo was alive, both th

Courts were of opinion that, inasmuch as befors the decree was
38
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pronounced in the suit, the plaintiffs were entitled fo succeed to he
estate in the possession of Mussamat Akulo, there was no reason
why they shouldbe driven to a second suit. And the learned Dis-
trict Judge, with reference to the question as to the right of Mussax
mat Badamo Koer, the widow of Bhima Singh, which seems to have
been also raised before him in appeal, says as follows: “In the
present case remarriage is allowed by the custom of the caste, and
I do not understand Act XV to apply to such cases. Bubit
seems to me that, as rvemarked by Mr, Jnstice Wilson in
Matungini Gupta v. Ram Rution Roy (1), the rule of forfeiture in
Act XV is based on the general prineiple of Hindu law 3 and
that, even when a second marriage iss permitted by custom,
it entails forleiture of all interest in the first hushand’s esfate.
1t is clear, in the prosent case, that this was recognised, as Bhima's
widow has beén excladed from the inheritance for more than
twenty years and has advanced no claim to it.” In the result, the

Jourts below decrced the plainliffs’ snit for recovery pf possession
of the property in guestion.

On second appeul, by the defendant, it has been contended
before us, in tho first instance, by the learned vakil on her Lehalf,
that, according 1o the custom prevailing in the caste to which the
plaintiffy’ family belongs, remarriage of wilows being permissible,
Mugsamat Badamo Koer did nof in law forfeit her interest in her
husband’s estate, which she took upon his death, With referencs to
this point, it seems to us, in the first place, that the question does not
properly arise in the case, because, as Lhave already pointed out,
it was no part of the defendant’s case that Badamo Koer succecded
Bhima Singh in this property as his widow, and that Badamo Koer
cbntinued, even after her remarriage, to hold the estate, or to be
entitled to that estate at the time of the institution of the suit. On
the other hand, her case was that Bhima Singh had predeceased
Laly Ram, and he had, thevefore, no fitle at all to the property in
question. And relerring to the judgments of both the Subordinate
Judge and the District Judge, it secms to us that, althongh
Badamo Koer did succeed to the estate as the widow of Bhima-
Singh, still, upon her remarriage, she ceased to have any connectioi
with that estate ; and that, upon that cvens taking place, it went. .

(1) L L. R, 19 Culc, 289 (at p, 202),
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into the hands of Mussumat Akalo as the neavest heiress to her son
Bhima Singh. 1f, however, it be nocessary for us lo express any
opinion upon the question of law that has been raised before us,
wa think it would be sufficient for us to refer to the case of Muru-
gayji v. Viramakal: (1), in which the learned Judges, who decided
it, upon this question expressed themselves as follows : " Now the
principle on which a widow lakes the life interest of her deceased
hushand, when there isno male heir, is that she is o surviving portion
of her husband, and where the rule as to remarriage is relaxed and a
second marriage, permitted, it cannot be supposed that the law
which these castes follow would permit of the remarried widow
retaining the property in the absence of all heirs for the continu-
anco of the Betion upon which the right to enjoyment is founded;”
and that is also the view that was expressed by Wilson, J., in the
case of Matungini Gupta v. Ram Rutton Roy (2), and we may say
that we entirely agroe init. It secms to us that,upon the remarriage
taking piace, the widow, though, according to the custom provailing
jn. her caste, a remarriage was permissible, (ovfeited the estate,
which was but a widow’s estate that she had inherited from her
husband, and that the property devolved nupon Mussimat Akalo as
the legal heiress of her son Bhima Singh.

Another point that has been raised before us by the learned

vakil is as to whether the plaintiffs were entitled fo a decree for
possession in this case, the suit having hoen instituted during the
lifetime of Mussamab Akalo. No doubt the ground wupon which
the plaintiffs based their action was a different one from that
upon which they have recovered judgment in this case. They
sned upon the ground, as I have already mentioned, that they
and Bhima Singh formed members of a joint Hindn family ;but
it would appear that all the issues which bore upon the vespective
cases which the parties sought to make in the first Court were
raised in that Court; and it transpired ab the trial t}_xat, although
Bhima Singh did not form a member of the joint Hindu family
with the plaintiffs, still the deed of gift, executed by Mussamat
Akaloin March 1380, was a deed which sho was nof justified in exe-
cuting—a deed which was altogether inoperative, so far as the
plainfiffs’ reversionary heirs were concerned. It will be remem-
(1) LL. R, 1 Mad,, 296. (2) T: L R, 19 Calc., 289
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bered that the suit, as brought in the first Court, was not a suit

~ for adeclarntory relief only, but a suit for that relief as also for

possession. It seems to us that the plaintiffs having claimed for
recovery of possession in the suit, and Mussamat Akalo having
died previous to the time when the case was taken up for trial,
there is no reason why the plaintiffs should be driven to a separate
suit for recovery of the same relief which they asked for in thig
suit, but which they asked upon a ground somewhat different from
that apon which they have been allowed to recover judgment.
We think, upon the whole, that there are no suflicient reasons for
our interforence with the judgment of the Court helow, and we
aceordingly dismiss this appeal with costs.

We may add that our attention was called by the learned vakil
for the appellant to the case of Har Savan Dasv. Nandi (1), in
the Allahabad Court, in which the learned Judges scem to have ex-
pressed themselves to the cffect that a widow, belonging to a caste
which in remarriage is permitted, does not, upon her second
marriage, forfeit her interest in the estate, and that section 2 of Act
XV of 1856 does not apply to such a widow. It does mnot
appear that the' true position of a Hindu widow inheriting the
estate of her husband was considered in that case. That was
considered in the ecases of Murugayi v. Viramakali (2) and
Matungini Grupta v. Ram Rutton Roy (3) to which we have already
veferred.

8. €.C. Appeal dismissed,

CRIMINAL REVISION.

pe——

Before Mr. Justice Norris and Mr. Justice Beverley.

DHARAM CHAND LAL (PurrioNEr) ». QUEEN- DMPRDSS
(OrrosITE-PARTY). ™

Penul Code (et XLV of 1860), section 186—Nazir’s power of delegution—
Civil Procedure Code (4et XIV of 1882), section 251—Court Fees Aot
(VLI of 1870), section 22.

* % Criminal Revision No. 751 of 1894, against ithe order passed by B‘ab\yl‘

A C. Chatterjee, Deputy Magistrate of Purneab, dated the 24th of Septems
ber 1894,

(1) L L. R, 11 AlL, 330.
(9 1L, R, 1Mad, 22. (3) L L. B., 19 Calo, 289,



