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fie estate of Golap Kumari, and, if that was so, it could not be said 1895
that the judgment-debtors had no saleable interest in the property. “maiuopix

Tt was contended for the respondents that one of the judgment- A Kuax
debtors, at any rate, namely, Bhabani Kumari, had no interest of TiNCOW RS
any kind in the property sold upon any view of the ense. That BABA.
may be quite true, but that doos not in any way improve the res-
pondents position ; for though Bhabani Kumari, in the view we
take of the case, had no interest in the propoerty sold, Golap
Kumari, the other judgment-debtor, owned the entive interest
in it

In this view of the case, it becomes unnccessary to consider the
second contention raised on behalf of the appellants.

The order of the Court below, setling aside the sale, on the
ground that tho judgment-debbors had no saleable interest in the
property sold, must be reversed, and the salo confirmed. The
appellants arc ontitled to their costs.

8 C. 6. Appeal allowed.

ORIMINAL REVISION.

Befove Sir W, Comer Petheram, Knight, Chief Justice, und lv. Justice Beverley. 1895
DARBARI MANDAR (PrriTioNeR) v, JAGOO LAL (Orrosvik parvy), * April 8,

[REDRIEI

Sunction  jor prosecution—Crimingl  Procedure Code (Act X of 1588),
sections 437, 438 und 195—Power of the Sessions Judge to interfore with
orders pussed by ihe Distriol Magistrate—Fresh sanclion, Grant af, afier
eapivy of six months from the date of the first sanetion.

Both the Sessions Judge and the District Magistrate are competent, undor
seetion 437 of the Criminal Procedure Code, to order 4 further enquiry ; but
the Sessions Judge has no jmisdiction to review an order made by the
District Magistrato under that section rofusing a furthor enquiry, Tt is open

+ tothe Sessions Judge to refor the matter to the High Court under section
438, i

If gix months expive after the grant of sanction under seotion 195 of the
Criminal Procedure Code, and no prosecution is commenced under it within
that time, it is not'open to the prosecutor to procure a fresh wsanction and
to institute proceedings wpon such fresh sanotion. The words * six months

® Criminal Revision No, 85 of 1895, against the order passed by T, W.
Badeock, Baq., Sessions Judge of Blagulpore, dated the 15th of TFebriary
1898,
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from tha date on which the sanetion was given ” must be taken to mean six
months From the date on which it was given in the first instance, and not frowny
any sibsequeut date on which the purport of the ovder might have been
repeated. . '

The Munsif, who tried the suit out of which the application for sanetion
arose, vefused to sanction any prosecution; the Mnnsif, who originally
sanctioned the prosecution, was o different officer; whils the Munsif who
gave the freslt sunction wes neither the Munsif who tried the case nor the
Mumsif who sanctioned the prosecution criginally,

Serble—nder these cirenmstances it is extremely doubtln} whether the
sanction was such ns is contemplated by section 195 of the Criminal Proce-
dure Code,

OxE Jagoo Lal (opposite party), on bebalf of Tajah Horhyl.
labk Narain Singh, applied, some time in the year 1893, to the
Munsif of Madhepura, for sanction to prosecute tho petitioner,
Darbari Maundar, for offences under sections 193, 468 and 471
of the Indiatt Penal Code, alleged to have been committed by him
in a suit tried by the Munsif some time in tho previous year, He
tefused to grant the sanction, but upon appeal, a further enquiry
wag ordered, and sanction was ultimately granted by the Munsif’s
successor in office on the 10thof Mavch 1894, Against this
order an appeal was preferred to the Distriet Judge, and on the
matter coming up before the High Court, the order was affirmed,
it being held by the High Couwrt that, notwithstanding his origi«
nal refusal, the Munsif had jurisdiction to grant sanction subse-
quently upon fresh materials. The orderof the High Court was
dated 16th August 1894, and on the 28th September Jagoo Lal
instituted ploceedm a3 before the Deputy Magistrate of l\hdhepura
against the petitioner, Darbari Mandar, but o was discharged on
the 80th of October 1894, on the ground that, when the procecd~
ings were instibuted, more than six months had elapsed since tho
dute of the sanction, iz, 10th of March 1894,

Thereupon Jagoo Lal, on the 28th of November, applied to the
successorof the Munsif who had granted the sanction on the 10th
of March, fora fresh sanction, which was’ granted on the Ist of,
December. The Deputy Magistrate, however, who had discharged‘
the petitioner, Darbari Mandar, on the 80th of Octoher, was of :
opinion that he could not make [arther onquiry into the matter,
unless he was ordered to do so by the District Magistrate, and
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accordingly he madea reference to that officer, The District
Magistrate, on the 22nd of December, made the fellowing order :—
«think it very doubtful that section 195 (Criminal Procedure
Code) can be ovaded by the grant of a fresh sanction, Ifthis
were permissible, the rationale of the limitation, intevest rei publice
ut Aings sit Litium, would disappear,”

Against this order Jagoo Lal applied to the Sessions Judge,
who, on the 15th of February 1895, dirccted the District Magistrale,
by himself or by some other Magistrate, to make further enquiry
into the matter. This rule was obtninpd to show cause why both
the order of the Munsif granting fresh sanction on the Ist of
December 1894 and tho order of the Bessions Judge of the 15th
of Fobruary 1895 directing farther enquiry should not be sot
asida,

My, P. L. Roy, Babu Amarendra Nath Chutterji and Babu
Bidhu Bhusan CGanguli appeared insupport of the ruloon hehalf
of the petitioner.

The Advocate-General (Siv Charles Paul) and Rabu Jogendro
Nath Ghose appeared to show cauge on hehalf of the opposite paxty,

Mr, P. L. Roy.~The order of the Sessions Judgeis ulira vires.
Hehad no jurisdiction under section 437 of the Criminal Procedure

fode to review the order of the District Magistrate, who had re-
fused to order a further enquiry, Under that section the Sessions
Judge and the District Magistrate bave coneurrent powers, but
that does not mean that where the parties havo been to one of these
officers and failed to obtain what they prayod for, they are at
liberty to go to the other officer and appeal against that orders
if the Sessions Judge thought that the District Magistrate’s order
was bad, ho should have referred the mafter to the High Court
under section 438: see Queen-Empress v. Shere Singh (1) and
Hiraman De v. Ram Kumar Ain (2),

The Munsif had no authority to granta second sanction after
the expiration of six months from the date of the original sanction.
Thereis no provision for such a course in section 195 of the Crimi-
nal Procedure Clode. That section expressly says that a sanction
under it shall remain in force only for six months, and *the reason

(1) LT R, 9 All, 362, @) L L. R, 18 Cale,, 186.
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for the rule is that a person shall not be at liberty to prooure
sanclion from the Court,and then to keep it pending in terrorem
over the head of the accused for an indefinite period. And this

J Aaog Lar. would be nullified, if a person weve ab liberty to apply for fresh

sanetion over and over again every six months, No explanation
was given for the omission to commence proceedings within six
months, nor any special grounds shown why a fresh sanction should
bogiven: see Jogdeo Singh v. Harthar Pershad Singh (1).

The Advooute General (Siv Charles Paul) showing cause :—
The Sessions Judge had power to order & further enquiry under
section 437 of the Criminal Procedure Code, inasmuch as the Dis
trios Magisteate had not passed any order, he merely expressed an
opinion. The case of Hiraman De v. Ram Kumar Ain (2}, re-
forred to by the other side, hus no application, In that case it
was merely held that the Distriet Magistrate was not compotent to
rofor to the High Comtunder section 438 a case decided by the
Sessions Judge on appeal.

1t is competent for a Court which granted sanction fora pro-
secution under section 195 of the Criminal Procedure Uode to give
a fresh sanction, if the one previously granted has expired by
efffuxion of time, Ithasbeen so held in the case of Gulab Singh
v. Lebi Prasad (3).

The judgment of the High Court (PmrmEram, C.J., and
BEvERLEY, J.) wag as follows :— '

The facts out of which this rule avises are as follows : One
Jagoo Lal, on hehalf of Rajah Hurbullabh Narain Singh, applied
in the year 1893, to the Munsif of Madhepura, for sanction to prose-
cute the petitioner, Darbari Mandar, for perjury and forgery, alleged
to have been committed by himin a suit tried by the Munsit
in the previous yeur. Sanction was at first refused, but mpon’
appeal to the higher authorities, a further enquiry was ordered, and
sanction was nltimately granted by the Munsif’s successor on 10th
March 1894, ‘

Against this order an appeal was preferved both to the District
Judge and to this Court, but the order was affirmed, it being held‘

(1) LL.B,11Cale, 577 (2) L. L. R, 18 Calc,, 185.
(3) L L. R, G AlL, 45.
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by this Cowrt that, nolwithstanding his original relusal, the
Munsif had jurisdiction to grant sanction subsequently upon fresh
materials,

&
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The order of this Court was dated 16th August 1891 and on JmooLAI

the 25th Septeniber Jagoo Lal institniod procesdings befowo the
Deputy Magistrate of Madhepura. The petitioner, Durbari Mandar,
was accordingly arrested, but was discharged on October 30th, on
the ground that, when the proceedings were instituted ( 98th
September), move than six months had olapsod sinco the date of
the sanction (10th Mareh).

Therenpon, on the 28th November, Jagoo Lalapplied to the sue-
cessor of the Munsif who had granted the sanction of 10th March,
for o fresh sanclion to prosecute ; and fresh sanction was granted
on 1st December. The Deputy Magistrate, however, who had dis-
charged the present petitioner -on 380th Octoher was of opinion
that he could not make further enquiry into the matter unless he
was ordered to do so by the District Magistrate, and he aceordingly
made & reference to that officer on the 15th Decomber,

On the 22ud December the District Magistrate made the
following order : I think it very doubtful that section 195 can ba
evaded by the grant of a frosh sanction. If this wore permissible,
the rationale of the limitation (gntersst vei public ut fnis sit
litiurm) would disappear.” :

Jagoo Lal then made an application to the Sessions J wdge, who,
on the 15th February 1895, directed the District Magistrate, by
himself or by some other Magistrate, to make further enquiry into
the matter.

Tho present rule was then obtained from this Courb Lo show
cause why both the order of the Munsif  granting [resh sanction
on 1st Decomber 1894 and the order of the Bessions Judge of
15th Fehruary 1895 directing further onquiry into the charges
of porjury and forgery, should not bo set aside.

[t is contended, i the first place, that the Sessions Judgo had
no jurisdiction to override the District Magistrate’s order made
under secfion 437 of the Code, and, in the second place, that, nnder
the terms of sootion 198, it was nob competent to the Munsif 1o
grant a fresh sanction te prosecute after the sanclion had ceased
to operate by effluxion of time.

a7
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The first point was taken before the Sessions Judge, but that

Dansans  Officer was of opinion that he had jurisdiction, inasmuch as the
MAND‘“‘ District Magistrate had not made any order under section 487 of
Jmoo Lac. the Code. We think iticlear, however, thal the District Magis.

trate did decline to oxder a further enquiry, and that his doing so
must be taken to be an order under that section. Both the District
Magistrate and the Sessions Judge are competent, under section
437, to order a forther enquiry, but when a further enquiry has
been refused by one of these officers, we think it would he an
uuseemly proceeding, to say the least, that it should be ordered by
the other  if the Sessions Judge was of opinion that the order of the
District Magistrate was wrong, it was open to him to refer the
matter to this Court under section 438, but we are clearly of
opinion that he had no jurisdiction himself to review an order
made by the Distriet Magistrate under section 437.

As, however, it would have been competent to the Sessions
Judge to report the District Magistrate’s proceeding for the orders
of this Court, and asit is open to him to do so now, we are of
opinion that we onght to decide the second point raised in the
rule, namely, whether, when a sanction granted under section
195 has cxpired by efffuxion of time before any prosecution
under it has been commenced, it is open {o the prosecutor to procurs
a fresh sanction and to institute proceedings upon such fresh
ganction, In the case of Jogdeo Singh v. Harihar Pershad
Singh (1) this contention was raised before a Bench of this
Court, but that Bench thought it unnecessary to express any
opinion upon the point, because, even assuming that the
Munsif who granted the fresh sanction in that case had power .
to grant it, the Court held that he had not exercised a sound discre-
tion in granting it. In the mutter of the petition of Gulab Singhv.
Debi Prasad (2) Straight, Officiating C, J., sitting alone, expressed
the opinion that a freshsanction could be given, if that already
granted bad expired by effluzion of time, but that opinion was.a.
mete obiter dictum, as it was held that the proceedings under the
firs sanction given in that case were sfill pending. The point:
has, therefore, not been decided, so far as we are aware, and it is,

(1) LL. B,, 11 Calo, 577. (@) LL. By 6 AlL, 45,
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therefore, necessary to consider the terms and the intention of the

section.

Section 195 is included in Chapter XV of the Code,
headed Of the Jurisdiction of the \Criminal Courts in Inguiries
and Trials, and it falls under the heading B, Conditions requisite
for Initiation of Proceedings. Omitting those portions which are
irrelevant to the present question, it runs as follows s

« No Court shall take cognizance . . . . . . . (b)
of any offence punishable under section 193, 194, 195, 196, 199,
900, 205, 206, 207, 208, 209, 210, 211, or 228 of the same Code,
when such offence ix committed in, or in relation to, any proceed-
ing in any Court, except with the previous sanction, or on the
complaint, of such Court or of some other Cowrt to which such
Court is subordinate ; (c) of any offence deseribed in section
463 or punishable under section 471, 475, or 476 of the same Code,
when such offence has been committed by a party to any proceeding
in any Court in respect of a document given in evidence in such
proceeding, except with the previous sanction, or ou the complaint,
of such Court or of some other Court to which such Court is
subordinate *’

N ? . ]

“ Any sanction given orrefused under this section may be re«
voked or granted by any authority to which the authority giving or
refusing itis subordinate ; and no such sanction shall remain in
force for move than six months from the date on whick & was given.”

Now what this section expressly says is this : That in respect of
the offences described in clauses (b) and (e}, no Criminal Court
shall take cognizance of them, unless the Court concerned in the
offence shall either itself institute the proceedings or sanction
their institution, and that where the Court does not itself institute
the proceedings but sanctions their institution, the proceedings
nust be instituted within six months from the date of the sanction.
As regards a complaint by the Court itself, no period of limitation
is prescribed, and it is clear that the Cowrt may proceed, either
by way of eomplaint or under the provisions of , Chapter XXXV

abany time, But where the Uourt delegates the duty of prose-
‘cuting to another, when it merely sapctions the prosecution,
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1805 then the plain intention of the scction seems to be that the proceed-
Danman:  ings mustbe initiated within six months from ihe date of sanc-
“A\DA“ tion ; and the reason of this rule secms bo be the very wholesomp
Jigca Tz one that 2 private prosecutor shall notbo atliberty to procure
sanction to prosecute from the Court and then to keep the sanotion

pending in terrorem over the head of the accused indefinitely,

Now, if this is the true meaning of the section, it seems to us
that this wholesome provision of the law is entirely nullified, if
person is at liberty to apply for fresh sanction over and over again
pvery six months, If that were to be allowed, the Court would,
in our opinion, be lending its sanction to enable a private prosecu-
tor to do the very thing which the law is intended to prevent. And
this, moreover, can only be effscted by a fictitious nse of the word
sanction, If tho Court sanctions a prosecution, it sanctions it
once for all; there may be a fresh order written on another piece
of paper after six months, but that is not a frosh sanction, it i
only the repotition of the original sanction ; and when the soction
speaks of “sizmonths from the date on which the sanction was giv-
en,” we think it must he taken to mean six months from the date
on which ib was given in the first instance, and not from any sub- ‘
sequent date on which the purport of tho order may have been
repeated,

That heing our view of the section, the rule must be made abso-
lute to sst asido the order of the Sessions Judge and any proceed-
ings that may have been tukep under the so-called fresh sanetion,

Another important point arises in this case, but as it has not
been argued, we feel it unnecessary to do more than notice it,
It is to bo observed that the Munsif who actually triéd the suit
out of which the application for sanction arose, refused to sanction
any proseoution ; the Munsif who originally sanctioned the pro- .
secution was o difiorent officer ; while the Munsif who gave the -
frosh sanction was neither the Munsif who tried the case nor the
Munsif who sanctioned the prosecution originally, -

Under the circumstances, we think it extremely doubtful
whethor the sanction was such as is contemplated by section 195, ‘
Oriminal Procedure Code.

5.0, By

Rule made absoluté‘.“



