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structing @ public footpath connecting two of his fields, cauged

Aszon Miag him loss of time and work, and the Court held that this count
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was good. And in Rose v. Miles (1) Lord Ellenborough said : «If
a man’s time, or his money, are of any value, il seems to me that
the plaintiff has shown a particular damage.”

We are clearly of opinion that the injury caused to the
plaintiffs by the obstruction of the way leading from the village
where they reside to that in which they have their flelds and
pastures is peculiar to them and to their calling; it causes them
substantial loss of time and inconvenience ; and itisof akind
different from that which the public gemerally may suffer by
reason of the obstrustion ; and that, upon reason and authority, it
is, therefore, sufficient 1o entitle them to maintain this action,

The grounds urged before us, therefore, both fail ; and this
appeal must consequently be dismissed with costs.

8. G Go ’ Appeal dismissed.

DBefore Mr. Justice Macpherson and Mr. Justice Banerjee.

SHAM LAL PAL axp oruers (DrouEs-HOLDERS) o MODRU SUDAN
SIRCAR Axp oTEERs (JUDGMENT-DERTORS), *

Lecution of decree—Transfer of Decree for exeoution— Erecution againg
representative of deblor—Civil Procedure Code (Act XIV of 1883), seclions
284, 248, 249 and 8V8—Application by decree-holder for emecution of
decree by substitution on death of the judgment-debtor to the Court whers
the decree has been trangferred. '

A decree was transferred to another Court for execution. Pending the
proceedings, one of the judgment-debtors died. On an applicalion to that
Court by the judgment-creditor to execute the decree against the legal repre-
sentative of the deceased judgment-debtor, a notice was iesued under
seotion 248 of the Code of Civil Procedure. The legal representative ob-
jected that the Court had no jurisdietion to enterfain the application, and
that the application should have been made under section 234 of the Code to
the Court that passed the decree,

Held, that the power of the Court executing & decree to order execution
under section 249 against the legal representative of a deceased judgment-

“ Appeal from Order No, 167 of 1894, against the order of A. B. Staley,
Fsq., District Judge of Backergunge datedthe 20th of March 1804, revers- .
ing the order of Babu Dwarkavath Mitter, Subovdingte Judge of that
Digtrict, dated the 5th of September 1893, o

(1) 4 M. and 8, 101,
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dobtor, after the issue of notice under seotion 248, is not cut down by the
proviaions of section 234, which simply empowers the decree-holder to apply
1o the Court which passed the deerco to exccnte it against the legal repre-
sentative of a judgment-debtor who is dead, and {hat the Conrt where the
decres hns been transferrad hag full jurisdiction to allow execution to proceed
agoinst the legal reprosentative.

Held also, that even agsuming that an application under scetion 234 to tha
Court which passed the decree was a necessary proliminary to proceedings
under section 248 by the Court executing the deerco, Lho omission to make
it was only an irregularity which did not affoet the merits of the cose, and,
ander section 578, the order of the Court of first fustence should not have
been reversed on account of such irregularity,

Tars appeal arosoout of an application by the judgment-
ereditors to excente a decree against the legal veprosentative of =
deceased judgment-dobtor. Tho decree was one passed by the
High Court in its Original Jurisdiction, which was trans{erred

to the Subordinate Judge’s Court of Barisal for exccution. Pending
 the proceedings, one of the judgment-debtors died, and a notice was
issued by the Subordinate Judge against the legal represontative
under section 248 of the Code of Civil Procedure. The logal re-
presentative appeared and objected that the Court had no juris-
diction to entertain the application, The Subordinate Judge ovor-
ruled the objection, and directed execution to proceed against the
Tegal representative. On appeal to the District Judge he roversed
the order of the Subordinate Judge, and dismissod the application
of the judgment-creditors.

Against this order the judgment-eroditors appealed.

Dr. Rash Behari Ghose and Dr, Asutosh Mookerjee for the
appellants,

Babu Mohini Molun Roy and Bubu Upendra Gopal Mitier
for the respondents,

Dr. Rash Behari Ghose.~Undor soctions 234, 248 and 249
of the Code of Givil Procedure, the decrec-holder may apply for
execution to eithor of the Clourts, ze., to the Court which passed
the decree, or to tho Court where the decree is sent for execution.

“ Rection 234 does not say that the application must be made to
bhe Court which passed the decres. The word may, in that section,
‘does ot mean shall. Bection 239 refors only to applications on
the part of the judgment-debtor and section 235 deals with the
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mode of execution. If the judgment-debtor has no property
within the jurisdiction of the Court, it hasno power to cntertain
an application for execution. The Subordinate Judge having
made an order, the Judge had no power to sef it aside, on the
ground of mere irregularity, when it did not affect the merits
of the case. An objection to jurisdiction cannot be made by
way of appeal, but must be made by way of revision: see Comle
v. Edwards (1). In {his country it must be shown that not
only there was an irregularity, but that the irregularity was
such as to affect the merits of the case. This application is, in fact,
a conlinuance of the previous application for execution : seo Sheo
Prasad v. iva Lal (2).

Under scction 244, if any question arises as to who is the legal
representative, that question may bo decided either by tho Court
executing the decrec, or that Courl may send il to the Court which
passed the decree for dotermination.

Babu Mohini Mohun Roy for the respondents.—Under section
923 of the Civil Procedure Code, before a decree can be transfor-
red to another Court for execution, il must be shown that thera
exists somo ground personally affecting the debtor. The eondi-
tions mentioned in clauses a, b, ¢ d, are the only oncs under
which a decreo can be transferred to anothor Court for oxecution,
In order to constrie section 234, we mustnot overlook the con-
ditions under which adecree can be transforred. That being the
case, the Court which passed the decreo is the propar Court for
entertaining an application to exocute the decree against the legal
representatives, It may be that in this caso the judgment-debtor
has property within the jurisdiction of the Clourt to which the decree
has been transferred for oxocution ; but that does not mabtor.
If, in the Court where the decree has been transferred for oxecu-
tion, an objection is taken to the application, the proper order to
pass is that the decree-holder should apply to the Court which
passed the decree for an order under sections 248 and 249 of the
Code. To get an order under section 248, the decree-holder must
apply fivst to the Cowrt which passed the decree wnder saction 234
Bection 244 hias no applieation to the present case.

(1) L. B, 3. D, 103 (128), (2) 1.L,R,12 All, 440,



yOL, XXIL] CALCUTTA SERIES,

Dr. Rash Behars Ghose in raply,
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The judgment of the Court (MacPHERSON and BANERIEE, JJ.) “suam La

wag as follows =~
Tu this case a decree of this Courbon its Original Side was sent
" to tho Backergunge Court for exocution. While the proceedings
wore pending there, one of the judgmeni-deblors died, and an
application was made to the Backergunge Court to execute the
lscroe against the legal representative of the deceased judgment-
debtor. Upon that, notice was issued under section 248, calling
upon the legal representatives fo appear and shew cause why the
decree should not be executed. They did appear, and the only
objection they took was that the (ourt had no jurisdiction in the
matter, as the application to execute the decree against them should,
ander scetion 23+ of the Procedure Code,.have been made to the
(ourt which passed the decree, This objection was overruled, and
they then appealed to the District Judge, who held that'the objec-
tion was good and allowed the appeal. Whatever the precise mean-
ing and effect of section 234 may he, it is quite clear that when the
enforcement of a decroe is applied for against tho legal represen-
tative of a party to the suit, the Court executing the decree must,
under section 248, issne the notice proseribed in that section to suech
representative, and can, under section 249, make an order for
execution, after hearing the objections, if any, preferred by the
person to whom notico was given. The contention for the res-
pondent is, that, under section 234, the Court which passed the
decres is the only Court which can ordor execution against the
legal reprosentative of a deceased judgment-debtor, or at least
that the application under section 284 is a necessary preliminary
to a notice under section 248, or an order under section 249, We
find in the Code no warrant for this contention. The power of
the Court executing a decree to order execution under section
249 against the legal representative of adeceased judgmentedeb.-
tor, after the issue of notice under section 248, is not cut down hy
the provisions of section 284, which simply empowers the decree-
holder to apply to the Court which passed the dearee to exeeute it
~against the legal representative of a judgment-debtor who is dead.
| Before wo can hold that the Court executing the decres could not
make the order for execution, which, in this instance, it has made,
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we must find in the Code some limitation of its power in thig
respect, or some provision by which the power to order execution
in the first instance against a legal representative of a deceased
judgment-debtor is confirmed exclusively npon some other Court,

We think, therefore, that the view taken by the District
Judge is wrong, Tven assuming that an application under sac.
tion 234 to the Court which passed the decree wasa necessary
preliminary to proceedings under scction 243 by the Court executs
ing the decree, the omission to make it was only an irregularity ;
and, under section 578, the order should not have heen reversed
on account of an irregnlarity which did not affect the merits of
the case. It seems clear that in thiscase there ave no morits,
because the objection which was taken to the execution of the
decroe was a technical one.  The legal representatives of the judg-
ment-debtor were notin any way prejudiced by the application
being made in the Backergunge Court, as admittedly they then
resided within the jurisdiction of that Court.

The order of the District Judge must be sot aside, and that of
the Subordinate Judge restoreds The appellants are entitled to
their costs both in this Court and in the Jower Appellate Court.

§ C G Appeal allowed,

ORIGINAL CIVIL,

Bgfore Mr. Justice Iill.

NRITTO LALL MITTER ». RAJENDRO NARAIN DEB and ornirg.*
Speeifie Relief det, section 9—Nature of possession giving vight of suit—
Juridieal possession.

Whers the plaintiff alleged that he was in possesgion of a certain room,
as representing his father and nncle, who were alive but who were not puties
to the suit, and that he had beon dispossessed from smch voom within
six months of tho justitation of the present suit: Zeld, that his possession’

not heing juridienl possession, did net entitle him to maintain a suﬂ; tnder
section 9 of the Specific Reliof Act,

TPermission to bs allowed to amend the plaint by alleging that the possess’
sion of the plaintiff was exclusive possession on hiy own account was not:

allowed, such allegation being’ inconsistent wilh the cage on which he caine,
into Court.

# Original &ivil Suit No. %of 1894.



