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judicial separation, and is sufficient ovidence, in the first place,
of the marriage of the parties ; and, in the second place, of tho
crueliy, on which the deerec is founded. There is further evi-
dence now of tho identity of the parties to the present proceedings,
and, farther, of the fact that the respondentis now living in
adultery with & woman, who is nob the petitioner. Under theso
circumstances the petitioner has sufficiently made out a case for
tissolution of marriage. There must he a decree nisi for disso-
lution of the marriage, with costs to be taxed on scale No. 1.

Atforneys for the Potitioner: Messrs. Orr, Robertson &
Burton. ‘

¢ B G

APPELLATE CIVIL.

[OTO——

DBefore Mr. Justice Macpherson and B, Justice Buanerjee.

JUGUL KISHORI CHOWDIURANY, Mivor, LREPRESENTED BY TER
GuarpiaN, Prary Onouny SARKAR AND ANOTHER (DEFENDANTS) w,
ANUNDA LAL CHOWDHURI aAwp awormer (PLAINTIFFS), *

Specific performanco—~Suit for specific performance of 6 contract against @
minor—Contract entered inlo by a guardion with the sanction of the
Court—dAct XL of 1858, section 18~Quardians and Wards dct (VIIT of
1890), seotion 31,

In o suit to enforco specilic performance of & contract aginsta minor,
enfered into by o guardion appointed under Act XL of 1858 with tho sane-
tion of the Qourt, it was not shown that the contract was fur the Dbenefit of
thominor. Held, that a decree for gpecific performance of u contract should
not be made ngainst tho defondant whilo an infant,

Flight v. Bolland (1) and Silther Cland v, Dulpulty Singh (2) reforred Lo,
" Held slso, that although the jurisdiction to decrce specific porformance is
diserotionary, it mugt Dbe judicially cxorcised, and no Court would, even if it
could, make o decrse for the specific performance of a contract, unless the
+ contract was shown to be for the infant's honefit,

» Appéa] from Appellate Deerce No. 2139 of 1803, ngainst the decres
~of J. I\ Bradbury, Bsq,, District Judge of Pubna and Bogra, dated the 27th
of September 1898, aflirming tho decreo of Babu Shambhu Chandra Nag,
ATEIT TS e LT of Pubna and Bogua, dated the 15th of Septem.-

(1) 4 Russ., 298, (2) LT, R. i Cale,, 863,
86
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Ta1s appesl arose out of an action brought by the plaintiffs to
enforce specific performance of & contract against & minor,
entered into by her guardian appointed under Act XL of 1858
with the sanction of the Court. The plaintiffs’ allegation was
that one Kishendra Narayan Chowdhuri died, leaving certain
immoveable propesties, and his widow, who was a minor, became
entitled to nud held possession of those properties, The father of
the widow obtained a certificate under Aet XTI, of 18358, and
became the guardian of the person and property of the minor.
In order io pay off dehis contracted by the deceased hushand of
the minor, as well as {o meet the cxpenses of a lawsnit brought
by the mother-in-law against the minor, the guardian made a conw
tract with the plaintiffs ngreeing to grant them a putai settlement
in respect of three mehals belonging to the minor, and sanction
for the lease was obtained from the District Judge. The
plaintiffs further alleged that a portion of the consideration
money agroed to be paid was reccived by the guardian, but not-
tithstanding this he, without their knowledge, and in violation of
the contract, granted a putni of the said three mehals to defendants
Nos. 2 and 8.

The defendants Nos. 2 and 3 pleaded that the plaintiffy had
00 canse of action against them ; that the guardian of the minor
did not enter into any contract with the plaintiffs, but, on the
other hand, in the month of May 1891, he agreed to grant them a
pukni of the disputed properties at un annual jama of Rs. 497-4-8,
and for a consideration of Ru. 2,200, and obtained the sanction of
the Judge to this srvangement ; and that, after this contract, the
said guavdian, in collusion with the plaintiffs, agreed to grant &
leasa to them for & small consideration, which he could not legally
do.

On behalf of the minor defendant, amongst otheir mattors, it was
pleaded that the guardian had no power to do any act prejudicial
to her interest, and that she could not be hound by any such Act.

The Subordinate Judge decreed the suit of the plaintiffs, hald-,
ing that the contract was complete, and it was not prejudicial to;
the interests of the minor. On appeal, the District Judgs
confirmed the judgment of the Subordinate Judge. o

From 1his decision the defeudants appealed to the High Cohr@i
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- Dr. Rash Behari Ghoss and Babu Kisory Lal Savhar for the 1895

appellants. JuguL
Babu Sreenath Das and Babu Swroda Churn BMitter for the g;ﬁ*gﬁ
respondents. BANI

Dr. Rash Behari Ghose~The Court bolow was wrong in al- ANUN’;A LAL
lowmﬂ a decree for the specific performance of a contract against CroWDIURE:
the minor. It has been held in the case of [light v. Bolland (1)
' thet an infant cannob sustain o suib for tho specific performance
of 2. contract, because the remedy is not mutual. The remedy not
heing mutual, a (Court eannot pass a decree for specific porformance
of 2 contractagainsta minor. 'Want of mutuality has always been
deemed a sufficient ground for rofusing specific porformance
of o contract, Tho mere fuct that the guardian, with the sanction
of tho Judgo, hasentered into a contract with a third party, does not
affect the position of the minor. In the case of Sikher Clund v.
Dulputty Singh (2), at page 3870 of the report, Prinsep, J.,
said: “ The fact that a guardian may have improperly sold
properly belonging to his ward, and may have embodicd this
transaction in a written instrument, cannob, in my opinion, affect
the position of a minor secking fo rccover that property, merely
because & written instrument was excouted. That instrumont
wag between the guardian and the third party. If the guardian
" had exceeded his authority, the instrument is not the act of the
minor, and it would not be incumbent on him to sue to sot it aside,
as in the case of ono who has himself executed an instrument the
validity of which he impugns.” The guardian has aeted im-
properly in this case, and the minor is not bound by his act,
notwithstanding o sanction from the Judge was obtuined, The
Court below has not found that tho contract was for the benefit
and advantage of the minor, and consequently a deeree for speuﬁc
perfonmmce ought not Lo be passed against him.

 Babu Sreenath Das for the respondents —HBoction 18 of Act XTI,
of 1858 deals with the management of tho minor’s estate by the
guardian ; and management includes the power of mortgaging
or even selling, and there can be no doubt that management
includes the power of letting out properties onlease. The guardian,

(1) 4 Buss, 28, (@ L L. R, 5Calc., 363.
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1895  afterhaving taken out acertificate under the Act, can, with the sanc.
Jueon  tlon of the Court, grant a perpetual lease. Section 27 of Act VIII
0&?}82; of 1890 goes to show that the guardian may do any act which
ram  isreasonmable and propor for the benefit and maintenance of the estate,
A NUN%A AL Section 29 provides that, in order to grfmt. a lease for a term beyond
Cuowvsuel five years, the guardian must take permission of tho Court, and
section 31 deals with the manner in which permission is to be taken,
[Baversns, §.—Section 31 says that it shall recite thenecessity and
the advantage. MacrRERSON, J.—We are in the dark as to what
the necessity and sdvantage are 7] When permission is granted,
this Court ouglt to takeit thatitwas for the benefit of the estate.
Here permission was granted, and it must be presumed that it was
granted by the Judge for the advantage of the minor. 1f the Judge
does not recite the necessity upon the order, but if he, being satis-
fied as to the nccessity and advantage to the minor upon the
ovidence, grants permission, could it be said that the sanction is

void ? I submit not.

The next question is, whether the suit is maintainable, It
is a suit founded upon a contract made by a party legally.
authorized to enter into it, and, thercfore, it is maintainable. When,
nuder a sanction from the Court, the guardian enters into a con-
tract, it is a valid one. The argument, that no suit for specific
performance of a contract can he maintained against a minor, is
not tenable. There is no analogy between the case of Sikher Chund
v, Dulpuity Singh (1) and this case. What Garth, C.J., said in that
case was that a ¢ purchaser who buys in good faith under an order
of the Court, acquives a good title to the property sold, unless the
winor, or those claiming under him, can show ata future tne that
Lhe sale was fraudulent or improper.” e decided that in sueh
vases the onus would be upon the minor,

The judgment of tho Court (MacrmErsoN and Bawmrsmg,
JJ.) was as follows 1— |

In this case a decree has heen made against the infant
defendant Jugul Kishori Chowdhurani, who is the appellant before
us, for the specific performance of a contract made on hor bebalf,
and with the sanction of the District Judge, hy Peary Sarkay, her

(1) T L. B, 5 Cale, 363,
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father and guardian duly appointed under tho provisions of Aet 1895

XL of 1858. : Sueut,

The main point taken is that the suit for specific performanco Kisnorr
% Crownuu-
is not maintainable against the infant. No rclief is agked for ~ gy
against her guardian, who is not in his own person a party to ANTEIA LA

the suit. (IOWDLURL

The contract sought to bo onforced is for a putni lease of
cortain propertics belonging to the infant, at an annuval rent of Bs.
487-4-8, on the payment of a honus of Rs. 1,400, The lacts
found are these: The estate, which the infant inhorited from
her husband, boing involved in dobt, the defendant Enayatoolla

' agreed with tho guardian to pay a bonus of Rs. 2,200, andto take
a putni leaso of tho properties at an anuual xent of Rs. 498-G-11.
This arrangemont was sanctioned by the Disiriet Judge on the 2nd
June 1891, but Enayatoolla afterwards refused to take the lense,
on the ground, as the Judge finds, that tho title of the infant wag
threatened. The contract, now in question, was then wmade as
between the plaintiffs and tho guardian; and on the 25th July
1891, tho District Judge mado an order, in modification of hig
order of the 2nd June, sanctioning the arrangemont. In August
the plaintiffy paid Rs. 143 in satisfaction of two bonds exccuted
by the infant’s husband, and also paid the guardian asum of Rs. 150
out of the honus money. The guardian refused, howevar, to carry
out the contract, and reverted to the old arrangoment with
Enayatoolla, which was earried into effect by two registered instru-
ments on the 10th of August. The Judge finds that no part of
the honus of Rs. 2,200 was paid, and considers that the payment,
which is sworn to by Enayatoolla and admitted by Peary Sarkar,
was only set up to make it appenr that the terms of the sanction had
been complied with, and that the arrangement with Enayatoolls was
more to the infant’s benefit than the arrangements with the plaintiffs,

We know of no case in which a decroe for specific per-
formance hag been made against an infant, In  Flight w,
Bolland (1) it was hold that an infant could not maintain n

- suib for specific performance of a contract, the remody not

 being mulual, and it being a general principle of Courts of Bqulty
to interfere only where the remedy is mutual,

(1) 4 Russ, 298,
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It is unnecessary to consider whether, mwnder the Contract
Act, the contract of an infant ix void, or only voidable at hig
ingtanco. A contract, so long as it iy voidablo, canuot he
specifically enforced, and an infant cannot ralify, o as to be
bound by the ratification.

Here, however, the contract was made, not by the infant, but
by the guardian on the -infant’s behalll A gnardian has, under
the Hindu law, a qualified power of dealing with the property of
an infant under his charge, He can, in case of necessity, sell,
charge, or let it for a long term. DBub the infant is not abso-
lutely bound by the act of the guardian; he could, on altaining
majority, recover the property, if it had been disposed of without
logal necessity s and in the case of an uncertificated guardian, the
burden of proving legal mecessity would, generally speaking, be
on the person asserting it.

It 15 said that, ag in this case, the gnardian was appointed, and
the contract sanctioned, by the District Judge, acting mnder
statutory powers, there was a complote contract onforcanble
against the infant, A guardian appointed under Aet XL of 1858, or
Act VIIT of 1890, cannot, without the sanction of the Comt, give
a lease for a period exceeding five years. If he does give it, the
transaction is voidable at the instance of any other person. affected
'by it. Section 81 of the Act (VIII of 1890) enacts that sanction
shall not be granted, except in case of necessity, or for an evident
advantage o the ward, and presoribes the procedure to be followed.
The effect of the sanction was considered in the case of Stkher
Ohund v, Dulputty Singh (1), There the infant, on attaining
majority, sued to rocover the property, which had been sold by her
guardian with the sanction of the District Judge. The caseisan
authority for this, that such a suit would le; but that the
sanction is primd-facie proof that tho transaction was goodeandﬂ
hinding, and that it was for the plaintiff to show that theve was no;
legal necessity for it, or that it was fraudulont or illegal.

In our opinion, if it is open to the infant on attaining majonty
to question the transaction, a decree for specific performance

cannot, or aball events should not, be made against him while sz

infant.
(1)1 L. R, 5 Calo., 563.
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Moro thanthis. The jurisdiction to decree specific performance 1895
fs discretionary, although the discretion must be judicially T
exercised.  No Court would, even if it conld, make a decree for Cﬁéﬁéﬁ;‘;
the specific performance of a contract affecting an infant, unless  nant
the contract was shewn to be for the infant’s benefit. It is not Auung}; Lan
tho case of any one that this contract should be enforeed for the CHOWDLUSL
infant’s benefit. The plaintiffs wish to enforce it apainst the
infant for their own benefif, and the gnardian says it is against the
interest of the infant, The Judge thinks that, if the bonus of Rs.
2,200 was paid, the contract wonld not be for the infant's benefit ;
but he finds that it was not paid. The defendants, however, assort
payment, and the guardian, acting for the infant, admits reccipt of
the money. The decision that it was not paid will not bind the
guardian, or any of the defendants, as betwoen themselves. It will
not prevent the alleged payers from suing to recover the money, or
the infant from charging her guardian with the receipt of it.
The issue in the first Court was whether the contract was
prejudicial to the ‘infant, and this appears to have been more
considered than the question whether it was for the infant’s
benefit that the contract should be enforced. We think it is not
a case in which a decrce for specific performance should have been
made under any circumstances. It is wnnecessary to consider
whether the plaintiffs could get any relief against the guardian.
It is enough to say that they are not entitled to the relief
claimed as against the infant.

The appeal is decreed with costs in all the Courts. Decroes
of the lower Courts set aside.

8.0 @ \ Appeal allowed.

Before Mr. Jusiice Macpherson anid v, Justice Bunerjee.

5
ABZUL MIAH (Derexpanr No. 1) » NASIR MAMOMMED Awp ormrre 1805
‘ Mareh 1.
(PrAIyTIFFS). #

Jurisdiction of Civil Court—Public right of woy — Speciul injury—Causs
of action—Right of Suit.
Ina suit for the removal of an obstruction in & public pathway, it was
* Appeal from Appailale Dearsa Nn, 224 of 1823, azainet the de cren of
Babu Atul Chunder Ghase, Subordinibs Judge o Syilu, duden the Uitk of
November 1892, affirming the dedree of Babu Akloy Kumar Mitter, Sudder
Munsif of thet District, dated the 206th of August 1891




