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RAM BANJAN CIIAKERBATI (Prawyrirr) w RAM NABAIN SINGH
AND oriuiRs (DErENDANTS).®

[Consolidated appeals from the Migh Court at Caleulta.]

Fyidence—Admissibility of  evidence—Presumption arising  from  Jacts of
permanency of tenancy—Long possession at wn unvaried rent.

A zemindar claimod {ho proprietary right and possession of mouaas
within the limits of his zemindari, against tenants, who, by themselves aud
heiv predeoessors in title, had held the land fram before the Docennial Hettle-
ment in Bengal, m wnvaried rent having been paid fo the zemindur, The
fivat defendant alleged a grant to his ancestor of o molurari lenure by a
ghatwal then holding Jand within the zewindari : the other defondants
alleged title as dar-mokuraridars inder the first,  Part of the evidence for
the defence consisted of judgments, among which was one of the year
1817, and another of 1848, to which the gemindar's predecessors had not
been parties. These had been given in snils bronght by the guccessor of
the ghatwal which had boen resisted by the first defendanly’ ancestors, on
the grownd of their having had fixity of tenwre, Ield, that they could be
received as evidence of long anterior possession at a venl, and of the title, ou
which the defendants now velied, huving been openly, asserted long ago.
Token with other evidence, they estallished possession by the defendents
at a uniform rent paid to the zemindar, thns leading to the infercnce that
the tonure had been, and still was, of a permanent charactor.

ArppaLs from a decreo (9th February 1891) of the High
(ourt, affirming, on second appeal, a docree (19th Deecmber 1889)
of the Court of the Deputy Commissioner of the Sonthal
Pergunnas, which affirmed a docree (17th August 1889) of the
Sub-Divisional Officer of Jamtara.

These appeals arose out of two suils brought on the 20th
December 1884 by the Raja of Hetampur, in Birbhum, the preseat
appellant, who eclaimed possession of seven mouszas, known as
taluk Sitamarhi, by the setting aside, as mot existing, tho
mokurari tenure alleged by the frst defendant, and supported by
twenty-two other defendants, alloging themselves to have dure
mokurari vights under the first. These rights had been recog-
nised in their favour in the settlement proceedings of the year
1875, held under the Sonthal Regulation LIl of 1872,

® Present: Lonns HaLssury, Hopmoust, Suad and Davey, aund Sz R,
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1894 The title claimed by the appellant was that he, and his prede.
Raw Ransay cessor in title, had been possessed as zemindars of the villages in
CH“;ERB“*T‘ suit, leasing them in #jara, of which the last jjara expired in 1877,
Ray Nanar the first fjara having been made’to Digumber Singh in 18006 and

BINATL - newed from Himo to time,

The first of the two swits was hrought against Ram Nuarain
Singh and Atni Behari Sircar, with twenty-two other sivcars, for
six mouzas out of the seven, All these villages were part of
soventeen mougas comprising taluk Koroya formerly belonging to
the Raja of Nagore, by whom the taluk was said to have been sold to
the pluintif’s grandfather in 1817, The second snit was brought
for the seventh mouza, Damdami, against the same first defendant,
with whom was joined the occupant of it, Maliomed Bhikam, the
latter alleging a dar-mokurari under Ram Narain, who claimed to
be mokuraridar of all. The other defendants elaimed to hold under
him ; so that, as was admitled in the lower Appellate Court, upon
the title of Ram Narain depended that of all the others, His defance
was that his great-grandfather, Bandhu Singh, acquired a shikmi or
fractional under-tenure in these villages, ab a fixed rent, from Gam-
bhir Singh, who was ghatwal of taluk Koroya, and who granted a
loase in 1777 of five villages to Bandhu Singh at a rent of sicea
Rs. 25, and of twomore villagesin 1778, raising the rentto sicea
Rs. 35, and that these villages had been since so held by his
ancestors and by him. The defence of the others was that Bandhu
Singh granted their dar-mokwrari leases to their ancestors, On
Gambhir Singh’s side the descents were these: He bad a son
Dignmber Singh, whose son was Haradhun Singh, the father of
Durga Pershad Singh, whose son, Kali Pershad Singh, was living
when this suit was heard, but was not made a party to it. On the
other side, the Bandhu Singh, above-mentioned, had a son,
Jugmohun Singh, whose son was one also named Kali Pershad,
and this last was the father of Ram Narain Singh.

The question on this appeal was whether, upon evidence ]egaﬂyl
admissible, the inference had heen properly drawn that Ram
Narain had succesded as mokuraridar, At the hearing of the
suit, he was allowed to putin evidenco judgments in suits,  of
which one was decided in 1817, and the other in 1848 ; the first
haying been between Digumber Singh, as ghatwal, plaintiﬁ”, aﬂn‘d,‘
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‘Jugmohun Singh, as tonant, defendant, the laiter defending his 1894 B
possession on the ground that he held a mourasiand mokurarior Ra RANIAN
hereditary and fixed tenancy of the sevon villuges.  In the later suit (’““;I?m’“ r
of 1843 Digumber sued, again without success, to enhance the ront Ran Naran
upon these villages against Kali Pershad Singh, the father of the B,
prosent defendant, Ram Narain.
. On the 16th September 1875, the Settlement Officer of the
Sonthal Pergunnas made an order rocognizing Ram Narain as
molwaridar, and tho other defendants as darmokuraridars. The
present suits, when first heard in the Sub-Division, wers held to be
barred by limitation under the Sonthal Regulation IIT of 1872,
section 25, becanse they had nob been brought in due time from
the date last mentioned. Tho suits, bowever, wevo remanded by
the Deputy Commissioner for hearing on thoir merils, and were
so heard by another Sub-Divisional Officer, who had succecded
the first, and who found, after a scarching inquiry, that Grnbhir
Singh, in 1184 B.S,, or 1777 A.D, being then the ghatwal of
taluk Koroya, had granted the mokurari to Bandhu Singh at
the rent abovoe stated.  On an appeal to the Deputy Commissioner,
in which the grounds, amongst others, were that the judgments
ahove-mentioned had been erroncously admitted in ovidence, this
evidence was held to have been rightly received, The Distriet
Officer hold tho first to he the best evidence available of Digumber's
having been in 1807 openly claiming to be ghetwal, and of Jug-
mohun’s asserting a permancnt tenure ; and observed that this was
on the part of tho plaintiff in that suit setting up a title hostile
to that of the zemindar, which tho latter would hardly have
passad over if Dignmber had been only an garadar for a term of
years. That was soon aftorthe Permanent Seftlement. The suit
~of 1843 gave rise to similar infercuces. The person now called
by the present plaintiff an fjaradar was then openly declaring
bimself ghatwal, and {his, if untrue, would probably have
occasioned a cessation of the remewal of such leases to him,
according to the view taken in this judgment.
~ Onan appeal to the High Court,a Division Bench, Norris and
Buvertey, J7., held that thoy might properly presume the grant
of & permanent mokurari tenure from long continuous possession ab
- an navarying rent.  This was done in the cases of Dukhing Mohun
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Roy v. Rureemoollah (1) and Nidhi Kvishna Bose v. Nistavini

Rt BANIAN Daszi (2). The Qourt observed as to the admissihility of
CHM\" BBATL the ]udcrments to which excoption had been taken, that the
Ran Nanary lower Appellale Court had only admitted them as evidence of

SinaH,

there having been litigation betweenthe parties thereto atthe
dates to which they velated ; to show, in fact, that at those dates
the so-called ghatwal was suing the so-called mokuraridar, res-
pecting the villages in suit, and that in those suits the parties
asserbed the same rights that were asserted in this suit, To this
extent the Judges held that the prior judgments were admissible,
though the zemindar was no party to them. The Court also no-
ticed a contention for the appellant that on the construction of Re-
gulation XXIX of 1814 and Act V of 1859, even supposing that
Gambhir Singh was a ghatwal, ho had no authority to grant a
permanent under-tenure, On this point they referred to the re-
cords of two cases, decided by the High Court in 1866, in
which it was held that ghatwals in Birbhum, under circumstances
very similar to those of the present case, had the power to
make permanent grants of portions of their lands to others.
The appeal, therefore, failed. The Judges added that the de-
fendants having been in possession, probably, lor upwards of =
century, should not be allowed to be dispossessed upon the case
made for the plaintiff. It might be true—indeed it was not
denied—that the plaintiff was zemindar of the estate, but hefore
evicting the defendants at his will, when they held for so
long aperiod, he onght to be compelled to prove something
more than that he was the zemindar. The defendants claimed
to have been in possession before the plaintiff’s purchase in 1807,
under a person who was admitted to have been in possession at
that date. On tho other hand, allthat the plaintiff alleged, and
this he did not even attempt to prove, was that the intermediate
holder was a meve fjaradar, and, as such, incompetent to create
a permanent under-tenure. The appeals were dismissed.

" On this appeal,—

Mr. B. V. Doyne, for the appellant, argued that the evidence
to establish the defendants’ rights to permanent tenures was’

(1) 12 W, R., 243, (2) 13 B.L. B., 416 : 21 W, B., 386.
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wusufficient to outweigh the primd jacie case made by the plaintiff

587

1894

a3 zemindar, the judgments used as ovidence for the defence having 3, Ransax
been inadmissible. The posilion of the plaintiff as zemindar CHAKLRBA'J‘I
was not disputed, and the burden of proof was entirely on Lhe pay NARMN

“dofence.  Under the authority of Perblad Sein v. Durga .

Pershad Towarce (1) i was subwmilted that the zemindar had a
primd facie title to the gross collections from all the mouzas within
his zemindari, and that it was incumbent on the descendants
sefting up the {itle of intormediate tenures to prove the grant to
them, or to their predeccssors. The question was whether Ram
Narain had, by legal evidence, or at all, proved any such grant to
his ancestor asthat which ho alleged, He hadbeen allowed to
give in.evidence, notwithstanding objections taken by the plaintiff,
judgments delivered in suits to which no one, through whom the
plaintiff derived his zemindari title, had been a party. The resuls
ab which the Courts arrived was that, at the dates of those judg-
ments, Ram Narain’s predecessors wers successfully asserting the
" title that he now set up; and that this, with other evidence, went
so far as to show that he was entitled. But (the law as to the
reception of documentary evidence heing the same in India as
here) the fivst objection was that the judgments wore mot ad-
missible ; and the argument, in the second place, was that the
result of Ram Narain’s heing mokuraridar was. not established,
oven if they were admitted. They did not show that there had been
o ghatwal actually with hereditary right. The son and grandson of
Digumber Singh had, upon the facts, ceased in later years, and as
far back as 1807, to have any connection with Sitamarhi. The Jjaras
which the plaintiff alleged to have heen made had been made for
short terms, and it was said that, on the expiration of one, another
followed. Consequently it was not necessary for the zemindar to
take any notise of holdings created by the fjaradars, or permitted
by them to continue. The zemindar’s rights weve not affected by
them, as they could not continue beyond the term of the current
fiara. 1t was submittod that the long possession taken as evidenca
of o pevmanent and transferable interest in Dukhina Mohun Roy v.
Kureemoollah (2), and in Nidhi Krishna Bose v. Nistarini Dasi (3),
(1) 12 Moo. I. A, 322 (331) ; 2 B. L. R. 2. C\ 111 (134),
(2) 12 W. R., 243, (3) 13 B L R, 416 ; 21 W. R, 386,

SINGHE.
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1894 was better established than the mokurari lease here alleged, o1
Ran Raxray which depended all the dar-mokurari Jeases also in issue,
CHAKERBATL  The pespondents«did not appear on this appeal,

U,
Bam Nanary  Their Lordships’ judgment was delivered by

Sivei. o .
' Lorp Smaxp.—~The appellant in this ex-parte case, in which

two appeals have been consolidated, is the Raja of Hetampur, in
Zillah Birbhum, and the zemindar of a ialuk in the Sonthal
Pergumnastcalled Koroya, within which are comprised the seven
movgas now in suit, of which the six mouzas embraced in the
first suit,and the soventh, called Damdami, the subject of the
second suit, form a subordinato taluk or estate known as Sitamar-
hi. The appellant was plaintiff in both suits, which were in-
stitnted on the 20th December 1884, against the respective respon.
denls in the first Court, which was that of the Sub-Divisional
Qfficer of Jamtara. Both suits were, after a remand by the
Deputy Commissioner of Sonthal Pergunnas, dismissed by the
first Court on the 17th August 1889, and on the appellant’s appeals
in both suits to the Conrb of the Deputy Commissioner those ape
peals were dismissed on the 19th December 1889, and his second
appeals from the judgments and decrees of the Deputy Commis-
sioner’s Court were again dismissed by the High Court at Cal-
cutta on the 9th February 1891,

During the seftlement proceedings which fook place in the
Sonthal Perguanas in 1873, the appellant claimed sobtlement
with him directly of the seven mousasin question, anda claim
was made on hehalf of the first respondent, Ram Narain Singh,
for settlement with him as mokuraridar and on behalf of the
other respondents, in the fixst appeal, as dar-mokuraridars of
the six mouzas, and a similar claim was made on behalf of the
respondent in the second appeal, Mahomed Bhikan, as mokura-
pidar of Damdami,

The Settlement Officer, finding that the respondents were in
possession, and that they had been so for 2 long period of time,
made the settlement with them on the 16th Dacember 1873, and
referrod the appellant to a regular suit to try the question of right ;.
and ahout nine years thereafter the present suits were institubed in-
which the appellant seeks to have it declared that the respondents
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have no such rights, mokurars or dar-molurari, as they main
tain, and to have possession given to him.

The appellant founds his claim to the mousas in question, on
the fact that they are locally within the zemindari belonging to
him—a fact which is not disputed by the respondents ; and in hig
plaint he alleged that his prodecessor, and afterwards ho himself,
held possession of those properties, “by letting oubt the swme in
fiara. The term of the ijara expired in the year 1284.” He does
not state whon or how ho or his ancestors acquired right to the
gemindari, nor when the term of the ¢gare or guras commenced.

Tn defence, bosidos a ploa of limitation, with which it will be
umnceessary to deal, the respondents in the first appeal, by their
written statement, assorted thab rom a poriod before the year 1793,
that is before the Deconnial Settlement, they and their ancestors
lad been in pogsession of the mouzas in dispute as a ghatwali
tenure, and they maintained that, having possessed respectively
wder permanent mokurari and dar-mokurari rights at fixed
rents without variation for this long period of time, the appellant
hod noright to dispossess them, The respondents did not admif
that the appellant had granted ijaras of the mouzas in question,
and they alleged that the ancostor of the appellant had acquired
the zemindari by purchase aftor thoir mokurari and dar-moku-
rari rights had been acquired, and while they or their ancestors
were in possession under & tenure which could not he defeated by
a purchaser of the zemindari, As to the nature of the mowaas,
they explain that these lands were originally dense jungle, infested
with tigers and other wild animals, and that tanks and other im-
provements having heen executed by the efforts and ab the ex-
pense and with the Jabour of themselves and their ancestors the
ground was now occupied by tenants. In point of fact the lands
in question are now the site of seven villages.

The case was originally decided by the Judge of first instance
in favour of the respondents on the ground of limitation, in conse-
quence of the proceedings which took place before the Seltloment

Officer in 1875, and the lapse of time thereafter hefore the suit
" was instifuted. Bub this decision was recalled by the Deputy

Commissioner, and the case remandod for trisl on the merits.
Therenfter evidence, oral and documentary, was adduced for hoth
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parties, and the decision of all the three Courts, hefore which the
suits came, proceeds on the evidence adduced.

1t was not disputed by the Counsel for the appellant {hat the
respondents and their ancestors have been in possession for a
very long period of time, and there are indeed concurrent findings
to this effect, 16 has been found by the Judge of first instance
that the defendant Ram Navain Singh “has held at a fixed moku~
rari rental from before the Permanent Settlement, of Rs. 35 sicea,
Government Rs, 37-5-4 " (and it is conceded that if the mokurari
rights be established the dar-mokurari rights cannot be success-
fally challenged ), and again in the judgment of the Deputy
Commissioner on appeal it is stated that ** there has heen no seri-
ous attempt before me to prove that the rent payable by Ram
Narain Singh and his ancestors has been varied since the time of
the Permanent Settlement,”

Further, it has been held by these Courts that the appellant
has never held khas, or had immediate possession of the mousas
which have for upwards of a century been inthe possession of the
respondents and their ancestors, The original grant of a moku~
rart vight is said by the vespondents to have been granled by
Gambhir Singh, the ghatwal of taluk Koraya, in 1777, by a lease
of five villages granted to Bandhu Singh, a direct ancestor of the
respondent Ram Narain Singh ata fixed rent of Rs. 25 in per-
petuity, and that in 1788 two more villages were added, the rent
being raised to sicea Rs. 35.

The ground of jundgment by the High Court is
that “the Court may very properly presume the grant of
a permanent mokurari tenurc from long continuous posses-
sion at an invariable rental,” and that “upon the evidence

. the lower Courts were amply justified in coming to
the conclusion that the defendants were in possession long
before the date of the plaintiff’s purchase, and that it has not been
proved that they derived their title from a mere ijaradar.”’ ‘

The ground of the appeals by the appelant to this Board, as
stated in his case and by his Counsel at the Bar, is that this conclu-
sion wag reached by taking into view evidence which was not
legally admissible, and in particular the evidence of certain decrees
granted in proceedings relating to the mousas in question, to’
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which the prodecessors of the appellant as zemindars weve mo 184
parties. These doorees were pronounced in proceedings ab the Ram Ransan
instance of Digembur Singh, the son of Gambhir Singh, by whom CHAK;?RBA“
the original grant is alleged to have been made, against persons Ram Narain
in possession of the mousas in question, predecessors of certain Brvar,
of the respondents, the first dated in 1817 and the second in
1845, 1n the first of these cases, which originated in 1811, the
plaintiff describing himself as owner of the ancesiral ghabwali
property of the taluk Koroya, claimed recovery of possession of
the villages now in question from the persons then in possession.
The defence was that Gtambhir Singh, the fathor of the plaintiff,
Digumber Singh, had granted permanent rights of ghatwali tenure
at fixed rents amownting to Rs. 35, and that .possession had
followed, and the ghatwali duties had been continuously performed,
so that possession could not be decreed in the plaintif’s favour.
The suit for possession was .dismissed, but with leave to bring
another suit for assessment of rent, but a decree was thorein given
for the arrears of rent for the past years, and {or future rents at
the rate of Rs. 85, which had been “ hitherto paid.”  The subsequont
suit for assessmont of rent wag instituted in 1842. The dofence in
the former case was repeated. It was maintained that the defen-
dants held under permanent rights of ghatwali tonure ate fixed
rent, and for performance of police duties, and that he had fulfilled
these obligations, and that in such a caso no assessmont or enhunce-
ment of rent could be given; and this defenco was
sustained, and the action was dismissed in 1845, It was argued
for the appellant that the judgments, of which he now complains,
were arrived at by holding certain of the statements of the parties
as recorded in the deerces or judgments of 1817 and 1845 as
ovidence against him in the present suits. Their Lordships do
not think this corplaint is well founded. Tt does not appear to
their Lordships that the statements of the parties recited in the de- |
crees in these former cases wero accopted as evidencein the present
suits.
The Judge of first instance states with reference to these decrees :
“Tamof opinion that the documents produced by the delendants
may be accepted as evidence in this caso, as showing ancient
possession, and that the title on which the defondants now rely
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1894 was openly asserted as early as 1195, B.S.,, corresponding to 1788
Ran Rawsay A.D.,and ab subsequent datos, irrespective of the findings come to in
Coaxkesatl those decrees. The orders passed in those decrees themselyes would
Rau Nagany Dot be ovidence against plaintiff’s title, nor can they be considered
BINGK. a5 proving the defendants’ title; but they may be aceepted to
show ancient possession, and to show that the title was asserted

rightly or wrongly many years ago.”

The Judges of the High Court say~:  “ As regards the admissi-
bility of the judgments to which exception has been taken, we
observe that the lower Appellate Court has only used those
judgments as evidence that there was litigation between the
parties thereto at the dates to which they relate. It uses
those judgments to show that at those datos the so-called ghatwal
was suing the so-called mokuraridar respecting the villages in
suil, and that in those suits the parties asserled the same rights
which they now assert. To this oxtent, we think, that the
judgments were admissible in evidence, evon though the zomindar
wag no party to them.”

Tt must be obsorved that by the judgment of 1817 a decree for
rent of the mouzas now in question was given at the rate of Rs,
35 per annum, against the predecessors of the respondents, Their
Lordships are of opinion that, although the predecessor of the
Raja was no party to that litigation, it was competent to use the
judgment as evidence shewing the rent paid for the possession at
and prior to that date, now nearly 80 years ago. Taken with the
other evidence in the case, the respondents have thus established
possession ab & unilorm rent for so long a period as to lead to the
inference that the tenure was and is of a permanent nature.

As the case came finally to be presented for judgment on the -
evidence, the appellant had really proved nothing boyond his title
as zemindar of the taluk, within which the villages were situated,
which, indeed, wasnot disputed. Thisadmitted title, no doubt, prima
facie imposed on the respondents the onus of establishing a de-
fence which entitled them o continue in possession. On the other
hand, the appellant has given neither statement nor evidance as to.
when or how his title had its origin, The only information given
on the subject is to be found in certain statements in the decress
to the admission of which he himself objected. It is there said that
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ahout the year 1807 the appellant’s grandfather had become the
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purchaser of the zemindari at an anction sale, at which date the Ry Ransan
Jecree also showed that others were in possession, paying rent to CAAM RBATI
Digumber Singh, who claimed in the charactor of ghatwal. The Ran NN

only ovidence of possessmn by the appellant related to dabes so
Jate as 1868 and 1869, in which years two poitahs were granted by
fhe uppellant in favour of Durga Pershad Singh of the whole of
the teluk Koroya at ronts of Rs. 550 and Rs. 600. Thereis no
evidence that any ronts were asked for or received by him from tho
possessors of the mouzas in question.

The case, thercfore, standa in this position, that against.the appol-
lant’s title to the zemindari, without any evidence of possession of
any of the mouzas in question, thereis proved uninterrupted
possession by the respondents and their predecessors from a date
before the appellant’s ancestor acquired a title ; and, indeed, it may
be presumed for upwards of a century.. The moucas were held
throughout that time for the payment of a uniform rent, and there
are other considerations to be found in the parol evidence, and spe~
clally referred to in the judgment of the Judge of first instance,
which support the view that the tenure was ghatwali. Their Lord-
ships are satisfied that the presumptions infavour of a fixed and
permanent ghatwali tenure, ariging from the long-continued posses-
sion of the respondents and their predecessors at a uniform rent, aro
sufficient to overcome the mere title of the appellantas zemindar,
There is no reason to presume that by the purchase of the zemindari
the appellant’s ancestor acquired any right to set aside the rights
then existing and exercised by the respondent’s predecessors. On
the contrary, the presumptions arising from possession ave all to a
contrary effect. Their Lordshipy avo, therefore, of opinion that the
judgments appealed against are well founded, and they will ac-
cordingly humbly adviso Hor Majesty that tho appeals ought to be
dismissed.

; Appeals dismissed.
Solicitors for the appellant : Mossrs, I\ L, Wilson ¢ Co,

SInGH,



