
VOL, X X tl,] C A L C U m  SiiElEB. 501

Befofe Mr. ,tiistioe Maophemn and Ur, Justice Ameer Ait.

S. B. COFFM (OHE OF THE Defjshdank) V. KAEBAHI EAW IT a n d  ^
 ̂ , Fm'uaru 20.

AHOTHEB ( P l a i n t i f f s ) .  ■■■ • '

BirjU of Suit—Queation I'elating to exseiilioii, i£:c., of choree—Decree for 
costs—Sak of immoveahle propertij—Reversal of decrec on appealS iiit 
far recovery of mesM profits—Cml Proeedare Code {Act X IV  of 18S3), 
sections H i, SS3.

A brought a suit against B for oompenaation, but it was struck off, find .S 
olitaiued a decree for costs, appealed, but pending the appeal B  executed 
hig decree, and, in execution thereof, purchased a certain immoveable property 
of i ,  and took delivery of posseBsion. The Appellate Court remanded the casa 
for ratrial on the merits, and a decree was passed by the Court of flrat instance 
ill A’s favour, which waa confirmed on appeal, and he got back his property.
A then brought a suit for the value of crops wrongfully aiJpropriated by 3  
during tha period he waa in possession. It was contended on second appeal 
tiiat such a suit was barred by tho ptovisiona of section 244 o£ the Civil 
Procedure Code.

Eeld, thiit the question to be decided in this suit did not relate to the 
sxecution, discharge, or satisfaotion of tho original decroo within the msaning 
of section 244, because it did not ariso at all until that decrce had oeiiaed 
to exist, and siioh a suit was not barred by tbs provisions of that aectioi).

Lali Koer v. Soihadra Kooer (1), Moalmnd Lai Pal Choiodhrij v. 3/a7wmed 
Sami Meali (2), Hameed/t v. Blmdlam (3), Bamasoonduree Ddbee v. Tarinee 
KantLahooreeH), Duljeet Gorain v. Rewal Oorain {b). Ham Soop Bintjh v.
Skeo Golam Singh (6), Ram Ghulam v. DwarJea Rai (7) referred to, Mothoora;
Pmliad Siiiffh v. SMmiblm &6cr (8) diatinguislied.

The plaintiffs brought a siiit for compensation against the do- 
fendant No. 1, but it was struck off by the Oourt of first instance, 
and the defendant got a docree for costs. The plaintiffs then 
appealed, but pending the appeal the defendant executed his decree 
and caused certain property belonging to the plaintiffs to be sold.

®Appeal .from Appellate Decree ffo. 1276 of 1893, against the deoreo of 
Babu Anantaram Ghose, Second Subordinate Judge of Sarun, dated the 9th ofi 
Match 1893, affirming the decree of Babu Guunessyam Qupta, Munsif o£
Motihari, dated the 81st of March 1892.

(1) I. L, R., 3 Gale., 720. (2) I. L. 11, U  Cdo„ 484,
(3) 20W.H.,238. (4) 20 ¥ .  R.,415.
(5) 22W.K., 435. (6) 25W. E.,327.
(7) I, L. G., 7 All., 170, (8) 19 W. R.,413.



1895 He pui'cliased it himself on the 7ih January 1889, and then took
QOJ.J.JN delivery of possession. On Iho Mth June 1889 the Appellate

K akbari decision of the Court of first instance, and re-
A w a t ,  manded the case for retrial. The case being retried, a decree was

passed in favour of the plaintiffs, and it was ixpheld on appeal on
the IStli March 1890. The plaintiffs then brought this suit for
the value of crops taken away by the defendant during the 
period they were kept out of possession. The defence raised in 
this case "was that no sepai'ate suit for wasilat would lie, and that 
the plaintiffs ought to have taken proceedings iu the execution 
department. The Munsif, disallowing this objection of the 
defendant, decreed the suit of the plaintiffs. On appeal the 
Subordinate Jitolge, relying upon tho case of Aloohond Lai Fal 
Chowdhry v. Mahomed Sami Meak (1) confirmed the decree of 
the Munsif.

Against this judgment the defouilant No. 1 appealed to the 
High Court.

Babu Satis Chandra Ghosc, for tho appellant, contended that 
in Moolmnd Lai Pal Ghowdhfjj v. Mahomed Sami Meah (1) this 
point was not decided at all ; the learned Chief Justice simply 
expressed an opinion. Section 244, Civil Procedure Code, is a 
bar to the suit of the plaintiffs:—See Mothoora Pershad Singh 
v, Simhhoo Geer (2), Bcmcmonduree Dahee v. Tarinee Kmt 
Lahoofce (3). Section 244 of the Civil Procedure Code (Act XIY 
of 1882) has a. wider scope than section 11 of Act XXIII of 
18G1, referred to in Molhonra Pershad Singh v. Sumhhoo Qeer (S) 
Under section 583, Civil Proeediwo Code, when a party is entitled 
to any benefit (by way of restitution or otherwise) under a decree 
passed in an appeal, ho should apply for execution to the Oomt 
wiich passed the decree against which tho appeal was prepared, 
and suoh Court should proceed to give efiact to the decree of the 
Appellate Coart, giving the successful party the full benefit there­
of, and restoring him to tie  position in which he was before the 
decree of the first Court was executed.

The Appellate Court, in setting aside a decree, is boimd to
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(1) I L.R,,  14Cal«.,484.
(2) 19 W. B., 4ia, (;t) 20 W, R„ 415.



make complete restitution. Bee Lati Koevy. Sohhadra Kooer (1 ), 1895

Hameeda ^v. BlmAlmn (2), and Duljeet Gorain v. Retoal Coffin

*Gorak{S). Kabbam
Mr. Malirnudid Hug and Moulvie Mahomed Isfag, for tlie Awat.

respondents, contended that suck a suit would lie. See /SAama 
Pershad Boy Choiodltury v. Hurra Persliad lloy_ Chowdkry (4) and 
Jogesli Okmder D uit t .  Kali Churn Dutt (5).

Babu Satis Ohandra Ghose, in reply, said that the cases cited 
by the other side had no application to this case.

The judgment of the High Court (Maophbeson and Ambkb 
All, JJ-j was as follovs's :—

The facts as stated are these : Some of the plaintiff’s land was 
sold in execution of a decree which had been made against him 
for costs, and was purchased by the defendant, the decree-holder.
Tlio decree was afterwards rerersed aud the plaintiff, who had got 
back his land, buoughfc this suit to recover from the defendant the 
value of the crops which the defendant took while the laud was 
in his possession. The defendant, in addition to denying that the 
plaintiff has any case on the merits, has conteaded from the first 
that section 2 i i  is a bar to the suit, and that a claim such as this 
can only be made to, and dealt with, by the Court executing the 
decree as a part of the execution proceedings.

Both the Courts have overruled this contention, and on the 
merits have given the plaintiff a decree, although not to the full 
extent of the claim. It is now contended, and this is the only 
contention in the appeal, that section 244 is a positive bar to a 
separate suit, and that the Courts vrere wrong in holding that a 
separate suit would lie.

Ihe cases seem clear on this point, that a Court executing a 
decree, which is afterwards reversed on appeal, has full power to 
restore to the jndgment-dehtor what was taken from him in the 
execution, and that it should, as far as posgJ'ble, restore the parties 
to the. position they were in before the decree was esecuted. Su.

(1) I. L. E., 3 Cftk 720,
(2) 20W,R.,238, (3) 22 W, B'., 435.
(4) 10 Moore’s I, A., 203. (6) 1, L, !{., S'CiiIi',, 30:
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1895 also it has been lield that, when possession of land is given in
execution of a decree whioh is aftei-wai'ds reversed, the Couil

*■ which executed the decree oiin, in addition to the restoration of tlm '
Kaebari , , „
Awat. g""® mesne proSts or compensation in respect o f the time

during 'which the person against whom the decree was executed 
■was ont of possession. See the cases of Mothoora Pershad Shigh 
V. Snmhhoo Geer (1), Lati Koer v. Sohhadra Kooer (2) and Mookoond 
Lai Pal CJiowdhry v. Mahomed Sami Meah (3).

It is not so clear, however, wiiether the power is inherent in 
the Court, or whether it is exercised under section 244 of , the 
Code, or by way of execution of the Appellate Court’s decree. 

The case most strongly in appellant’s favour is Mothoora Per- 
sliaul Singh v. Stmhhoo Oeer (1) : there certain property of the 
judgment-dehtor was sold in execution of a decree for money which 
was afterwards modified in appeal; the sale proceods did not amount 
to the full jiidgment-debt, as originally decreed, but exceeded 
the amount recoverable under the dccree as modified in appeal. 
The judgment-debtov brought a suit against the judgment- 
creditor to recoYor the excess money, and it was held that the suit 
was not maintainable, and that his only remedy was under section
11, Act X X III of 1861, which was then in force. Thî  case 
may, perhaps, be distinguished on the grounds that the whole 
decree was not, as here, set aside ; that the language of sectioa 
J.1, Act XXIII of 1861, which was relied on, was somewhat 
different from the language of section 244 ; and that the suit was to 
get back what had been actually made over by the Court and not 
something incidental to that. The other cases cited, Hameeia v* 
Budhun (4), Bama Soonduree Dah& v. Tarinee Kant Lahooree (5)> 
Duljesl Gorain T. Rewal Qorain (6), and Moohoonil Lai Pal Ohom- 
dhry v. Mahomed Sami Meah (3), are also distinguished either on 
the facts, or on the ground that, although it is held that relief, such 
as is claimed in this suit, could be given by the Court executing 
the decree, it is not held that a separate suit for it could not be 
maintained. In the cases of Bama Soonduree Dales v. Tarinee

(I) 19 W. R., m .  (2) I .  L .  E . ,  3  a d o . ,  7 2 0 ,

(8) r.L. R.,14 Oalo,, 484. (4) 20 W, B., 288.
(5j20 W.R., 416, (C) 22 W, B., 435.
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Kant Lalioom  (1) and Duljeet Gorain v. Rewal Gorain (2) ilia m'i- 1895
ginal decree was not altered, but it was found in tlie oae that the OomN
deoree-tolder had takea in execution land which was in excess of 
the decree, and in the other that he had taken land which was not A w a t .

at all covered by the decree, and the relief asked for properly fell 
within the provision relating to the execution of decrees. la  the 
case of Mookoond Lai JPal Chowdhry v. Mahomed Sami Meali (3)
Petheram, 0 . J., expressed a decided opinion that, although the 
Court executing the decree could, when restoring the land, give 
further relief iu the form of mesne profits by way of restitution, 
the claim for that relief was not a matter which had to he disposed 
of under section 244, and consequently that it might be made in 
a separate suit. The cases of Ram Hoop Singh v. S h o  Golaui 
SingJi (4) and Ram Ghulam v. Dwarha Rai (5) also show 
that a suit such as the present one is maintainable.

Unless the question to be decided in this suit is one which 
clearly related to the execution, discharge, or satisfaction of the 
decree, the suit is not prohibited hy section 244. It did not, we 
think, relate to the execution, discharge, or satisfaction of the 
original decree within the meaning of section 244, because it did 
not arise at all until that decree had ceased to exist. Section 583 
provides that the decree of an Appellate Court, by which a party 
is entitled to any benefit (by way of restitution or otherwise), is to 
be executed on the application of the person entitled to the benefit 
by the Court which passed the decree against which the appeal. 
was preferred. Could therefore the plaintiff have got what he now 
seeks to get in execution of the decree of the Appellate Court 
which simply reversed the decree of the first Court? Conceding 
that the reversal carried with it a right to the restitution
of what had actually been made over tinder the decree reversed,
and that on the authority of the cases cited, the Court executing 
the appellate decree could have given the relief now asked for, 
on the general principle that the parties are to be restored as far 
as possible to the position they before occupied, we think that
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(1) 20 W. R., 415. (2) 22 W. E., 485.
(3) I. L. R,,14 Oalo.,484, ' (4) 25 W. E., 327.

(5) I. L, B., 7 All., no,



18S6 the plaintiff wag not restiioled to that particular way of getting
QoPPiij ~ it. The decree of the Appellate Court did not direct that tliis 

Kamam should be given, nor did it direct that any
Awat. enq-niry should be made ia connection with it : the plaintiff did

not ask the execntion Conrt to ' give him this relief, and the 
question whether he was entitled to it can hardly be regarded as 
one relating to the execution, discharge, or satisfaction of that 
decree.

We think, therefore, that the Courts have rightly held that the 
suit is maintainable, and that the appeal must be dismissed with 
costs.

S. c. G. Appeal dismissed.

Befors Mr. Justioe Macplmrson and Mr. Justia ■̂ meer AU,

j g g j  R A M K A W A L  S IN G E  and others (P la m t ipjts) ». E A M  K IS H O R B  DAS
Feh-uarij 15, and  ANOTHisa (D efen d a k ts .)

RAM  K IS H O R B  D A S a n d  a n o th e b s  ( D e f e n d a n t )  v . BA M  K A W A L  

S IN G H  AND oTHEBS ( P la in t ip p s )  .®

Ilinch Law—Wklom—Milahshara—Power of a Hindu loidow to dispose of 
property for religions and oJiarilaile purposes—Spmiual welfare of the 
viidovi and not that of her deceased husband—Sait to set aside alienation 
hj reversioners.

A Hindu wiilow. inheriting the estate o£ her deoeasod husbancl K, exa- 
cutaJ a deed o£ endowmenl in Eavoar oi! tho pujari of a ihahiirbari (temple) 
established by her deoeasod hiisbimd’s mother. In a suit brought by the 
reversionary heirs of her deceaseil husband, after the death of the widow, 
to set aside the alieiiatioa : Jldd that, inaBiniich ae the idol was establislwd 
by the mother of Ihe deceased K, and he had made no provision for its main- 
tsiirtnee, and the dedication -was primd fade one for the widow's own 
spiritual welfare, not for that of lier deceased husband K, and because the 
property alienated was of conaiderablo value, the aiieaatioa was not valid 
against the reversioners, either on the ground of religious necessity, or that 
being for a pious purpose tbs property alienated ropresenfced only a small 
portion oC the estate inherited by the widow.

Golketor of MasuUpatam v. Oavahj Vencata Narainapah (1), Lahhmi 
Narayana y , Dasu (2), Puran Dai v. Jai Narain (3), Rama v. Jtanga (4) 
referred to,

*Appea!a from Original Deorees Nos. 199 and 217 of 1893, agaiaet the 
decree of Babu Kanina Das Bose, Subordinate Judge of P^tna, dated  tbs 10th 

of April 1893.
(1) 8 Moo, I. A., 500. (2) I. L. E., 11 Mad., 288,
(3) I. L, E., 4 All., 482, (4) I, L, E,, 8 Mad., S£2.
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