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Befove Br. Justice Macpherson and My, Justice dmeer Al

§. B. COFFIN (oxe or tup Derssoants) o. KARBARI RAWAT 4xo b1;89§ .
ANOTHER (PLAINTIFFS). ¥ cbrugry 20.
Bight of Suit—Question veluting lo execution, dec., of decree—Decree for
cosls—»Sale of immovealle property—Reversul of decree on  appeal—Suit
Sfor recovery of mesne profits—Civil Procedure Code (Aot XIV of 1882),
sections 24d, 583,
A brought o suit against B for compensation, but it was sbruck off, and B
obtained a decree for costs, A4 appeanled, but pending the appesl B executed
his decree, and, in execution thereof, purchased a certain immoveable property
of 4, and took delivery of possession, The Appellate Court remanded the cage
for reteial on the merits, and a decree was pagsed by the Qourt of fivst instance
in 4's favour, which was confirmed on appeal, and he got back his property.
A then brought & suit for the value of crops wrongfully appropriated by B
during the periot he wag in possession, It was contended on second appeal
that such a suit was barred by tho provisions of section 244 of the Civil
Procedure Code.
Held, that the question to be decided in this sait did not relate to the
execution, discharge, or satisfaction of the original decrce within the meaning
of gaction 244, becuuge it did not arise at all until that decrce had ceused
to exist, and such a suit wasnob barred by the provisions of that section.

Lati Koer v. Sobhadre Kooer (1), Mookoond Lal Pal Chowdlry v. Mahomed
Satui Meah (2), Homeeds v. Bhudhun (8), Bumasoonduree Dabee v, Larinee
Eant Lahooree (4), Duljeet Gorain v. Rewal Gorain (5), Ram Roop Singh v.
Sheo Golam Singh (8), Ram Qhulam v. Dwarka Rai (7) veferred to, Mothoors
Pershad Singh v. Shumbhoo Geer (8) distinguished.

Tre plaintitfs brought a snit for compensation against the do«
fendant No. 1, but it was struck off by the Court of fivst instance,
and the defendant got a docree for costs. The plaintiffs then
appealed, but pending the appeal the defendant sxecuted his decres
and caused certain property belonging to the plaintiffs to be sold.

®Appeal from Appellate Decrea No. 1276 of 1893, against the decres of
Babu Anantaram Ghose, Second Subordinate Judge of Sarun, dated the 9th of
March 1803, affirming the decres of Bubu Guunessyam Gupta, Munsif of
Motihari, dated the 81st of March 1892,

(1) LI R, 8 Cale, 720. (2) I L.R., 14 Calo, 484,
(3) 20W. R, 238. (4) 20 W. R, 415,
(5) 22 W.R, 435, (6) 25W.R.,3T.
M LIL.R,7AL 170, (8 19W.R,413
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He purchased it himself on the 7th January 1889, and then took
delivery of possession. Onthe 14th June 1889 the Appellats
Court set aside the decision of the Court of first instance, and re-
manded the case for retrial. The case being retried, a decree was
passed in favour of the plaintiffs, and it was upheld on appeal on
the 18th March 1890. The plaintiffs then brought this suit for
the value of crops taken away by the defendant during the
period they werc kept oub of possession. The defence raised in
this case was that no separate suit for wasilat would lie, and that
the plaintiffs ought to have taken proceedings in the exesution
department. The Munsif, disallowing this objection of the
defendant, decrecd the suit of the plaintiffs, On appeal the
Subordinate Judge, relying upon the case of Mookoond Lal Pal
Chowdhry v, Mahowed Sami Meah (1) confirmed the decres of
the Munsif,

Against this judgment the defendunt No. L appealed to the
High Cowt.

Babu Satis Chandra Ghose, Tor the appollant, contended that
in Mookoond Lal Pal Chowdlhry v. Mahomed Sami Meah (1) this
point was not decided atall ; the learned Chief Justice simply
expressed an opinion. Section 244, Civil Procedure Code,isa
bar to the suib of the plaintiffs :—See Mothoora Pershad Singh
v. Sumbiwo (eer (2), Bamasoonduree Dabee v. Tavinge Kant
Lahooree (3). Section 244 of the Civil Procedure Code (Act XIV
of 1882) has a wider scope than seetion 11 of Act XXIII of
1861, referred to in Mothoora Pershad Singh v. Sumbloo Geer (2)
Under section 583, Civil Procedure Code, when a party is entitled
to any benefit (by way of restitution or otherwise) under a decree
passed in an appeal, he should apply for execution to the Conrt
which passed the decree against which the appeal was prepared,
and such Court should proceed to give effect to the decree of the
Anppellate Court, giving the successful party the full benefit there-
of, and restoring him to the position in which he was before the
decree of the first Court was exccuted.

The Appellate Court, in sctting aside a decree, is bound fo,

(1) I L.R,14Cale, 484,
@ 19W.B., 413, ) 20 W, R., 415,
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make complete restitution, See Lati Koer v. Sobhadra Kooer (1),
Humeeda §v.  Bhudlhun (2), and Duljest Gorain v. Rewal
* Gorain (3).

Mr. Mahmudul Hug and Moulvie Mahomed Isfug, lor the
respondents, contended that such a suit would lie. RSee Shama
Pershad Roy Chowdhwry v. Hurro Pershad Roy. Chowdhry (4) and
Jogesh Olunder Duit v. Kali Clurn Dugt (5).

Babu Satis Chandra Ghose, in reply, said that the cases cited
by the other side had no application to this easc.

The judgment of the High Court (Macruerson and Aummr
A1y, JJ.) was as follows :—

The factsas stated are these : Some of the plaintiff’s land was
sold in execution of a decree which had been made against him
for costs, and was purchased by the defendant, the decree-holder.
The decren was afterwards reversed and the plaintiff, who had got
back his land, buought this suit to recover from the defendant the
value of the crops which the defendant took while the Jand was
in his possession, The defendant, in addition to denying that the
plaintiff has any case on the morits, has contended from the first
that section 244 is a bar to the suit, and that a claim such as this
can only be made to, and dealt with, by the Court executing the
decree asa part of the execution proceedings.

Both the Courts have overruled this contention, and on the
merits have given the plaintiff a decree, although nob to the full
extent of the claim. It is now contended, and this is the only
contention in the appeal, that seotion 244 is a positive bar to a
separate sult, and that the Courts were wrongin bolding that a
separate suit would He.

The cases seem clear on this point, that a Court executing a
decree, which is afterwards reversed on appeal, has full power to
restore to the judgment.debtor what was taken from him in the
execution, and that it should, as far as possible, restore the parties

to the.position they weve in before the decres was executed, Su.

(1) IL.R.,3 Cale 790,
(2) 20W. R, 238, (3) 2W.R, 435
() 10 Moore’s I A, 208, (5) 1, L. T, &Cule, 30;
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also it has been held that, when possession of land is given in
execution of a decree which is afterwards reversed, the Cogt
which exequtod the decree cun, in addition to the restoration of the -
jand, give mesne profits or compensation in respect of the tima
during which the person against whom the decree was executed
was out of possession. See the cases of Mothoora Pershad Singh
v, Sumbhoo Geer (1), Lati Koer v. Sobhadra Kooer (2) and Mookoond
Lal Pal Chowdhry v. Malomed Sami Meah (3).

1t is not so clear, however, whether the power is inhercnt in
the Court, or whether it is exercised under section 244 of the
Code, or by way of execution of the Appellale Court’s decree.

The case most strongly in appellant’s favour is Mothoora Per-
shad Singh v. Sumbhoo Geer (1) : there certain property of the
judgment-debtor was sold in execution of a decree for money which
was afterwards modified in appeal ; the sale procecds did not amount
to the full judgment-debt, as originally decreed, but exceeded
the amount recoverable under the decreeas modified in appeal.
The judgment-debtor brought a suit against the judgment
eveditor to recover the excess money, and it was held that the suit
was not maintainable, and that his only remedy was under section
11, Act XXIII of 1861, which was then in force. This case
may, perhaps, be distingnished on the grounds that the whole
decree was not, as here, set aside ; that the language of section
11, Act XXIII of 1861, which was relied on, was somewhab
different from tho language of section 244 ; and that the suit was to
get back what had been actually made over by the Court and not
something incidental to that. The other cases cited, Hameeda v.
Budhun (4), Bama Soonduree Dabes vo Tarinee Kant Lahooree (5)
Duljeet Gorain v, Rewal Gorain (6), and Mookoond Lal Pal Chow-
dhry v. Mahomed Sami Meah (3), are also distinguished either on
the facts, or on the ground that, although it is held that relief, such
as 18 claimed in this guit, could be given by the Court executing
the decree, it is not held that a separate suit for it could nobbe
maintained. In the cases of Bama Soonduree Dabee v. Tavinee

(1) 19 W. R, 413. @ I. L. B., 3 Chle., 720,
(8) LL.R., 14 Calc,, 484, (4) 20 W. R, 238,
(5)20 W.R., 416. (6) 22 W, R., 435,
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Kant Lahooree (1) and Duljeet Gorain v. Rewal Gorain (2) the oris
ginal decree was 1o altered, but it was found in the one that the
decree-holder had taken in execution land which was in excess of
the decree, and in the other that he had taken land which was not
ab all covered by the decree, and the relief asked for properly fell
within the provision relating to the execution of decrees. In the
cage of Mookoond Lal Pal Chowdhry v. Muohomed Sami Meal (3)
Petheram, C. J., expressed a decided opinion that, although the
Courtexecuting the decree could, when restoring the land, give
further relief in the form of mesne profits by way of restitution,
the claim for that relief was not a matter which had to be disposed
of under section 244, and consequently that it might be made in
aseparate suit. The cases of Ram Roop Singh v. Sheo Golam
Singh (4) and Ram Ghulam v. Dwarka Rai (5) also show
that a suit such as the present one is maintainable.

Unless the question to be decided in this suit is one which
clearly related to the execution, discharge, or satisfaction of the
decree, the suit is not prohibited by section 244, It did not, we
think, relate to the execution, discharge, or satisfaction of the
original decree within the meaning of section 244, because it did
not arise at all until that decvee had ceased to exist, Section 583
provides that the decree of an Appellate Court, by which a party
is entitled to any benefit (by way of restitution or otherwise), is to
be executed on the application of the person entitled to the henefit

by the Court which passed the decree aguinst which the appeal .

was preferred. Could therefore the plaintiff have got what he now
seeks to getin execution of the decree of the Appellate Court
which simply reversed the decree of the first Court? Conceding
that the reversal carried with it a right to the restitution
of what had actually been made over under the decree reversed,
and that on the authorify of the cases cited, the Court executing
the appellate decree could have given the relief now asked for,
on the general prineiple that the parties are to he restored as far
88 possible to the position they before occupied, we think that

(1) 20 W. B, 415, (2) 22 W. B, 435.
(3) L L. B,, 14 Cale., 484, ° (4) 25 W.R, 327,
() L. L. R, 7 All, 170,
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the plaintiff was notvestricled to that particular way of gotting
it. The decree of the Appellato Court did not direct that thig
particular relief should be given, nor didit direct that any
enquiry should be madein connection with it : the plaintiff gid
not ask the execntion Court to "give him this relief, and the
question whether he was entitled to it can hardly be vegarded as
one relating to the excoution, discharge, or satisfaction of that
decree.

We think, therefore, that the Courts have rightly Leld that the
suit is maintainable, and that the appeal mustbe dismissed with
costs,

8 C G Appeal dismissed,

Before Alr. Justice Mucpherson and Mr. Justice Ameer A,

RAM KAWAL SINGH awp ornmes (Pramyrirrs) o, RAM KISHORE DAS
AND ANOTHER {DEFENDANTS.)
RAM KISHORT DAS anp avorHERs (DrreNpant) v. BAM KAWAL
SINGH Anp oTHERS (PLAINTIFFS).”

Hindw Loaw—Widow—3itabshara—~Power of a Hindu widow to dispose of
property jor veligious and churitable purposes—Spivitual welfave of the
widow aind not that of her deceased husband—Suit to set aside alienation
by reversioners.

A Hindn widow, inherifing the estate of her deceased husband K, axe-
cuted a deed of endowment in favour of the pujari of o thakurbari (temple)
established by her deceased husband’s mother. In a suit brought by the
reversionary heirs of her deceased lusband, after the death of the widow,
to met aside the nlienation: Jleld that, inasmuch as the idol wag cstablished
by the mother of the deceased K, and he had made no provision for its mein-
tenance, asad the dedication was primd facie one for the widow's own
spiritual welfure, not for that of her deceased husband K, and because the
property alienated was of considerablo value, the alienation was not valid
agniost the reversioners, either on the ground of religions necessity, or thal
being for a pious purpose the property alienated represented only a smalt
portion of the estate inharited by the widow,

Collector of Masulipaiem v. Cavaly Vencale Narainapah (1), Lekshmi
Narayana v, Dasu (2), Puran Dai v, Jui Narain (3), Rama v. Bunga (4)
referred to.

# Appeals from Original Decress Nos. 199 and 217 of 1893, sgainst the
decree of Babu Karuna Das Bose, Subordinate Judge of Pgtna, dated the 10th
of April 1803. : :

(1) 8 Moo. I, A., 500, (2) 1. L, B, 11 Mad,, 288,
(3) L L R, 4 All, 482, (4) I, L. R, 8 Mud,, 582,



