494

1805

Iw e
Coops oF

HENDERSON,

1895,
Aurch b,

THE INDIAN LAW REPORTS [VOL XxiL

seals of which English Courts take judicial notice. But woulq
not the Bnglish Courts be bound to take judicial notice of it
when used by the Chiel Magistrate for the special purpose men-
tioned in section 32 of ¢ The Probate and TLetters of Administra-
tion Amendment Act, 1858 ¥ Indeed, under that section, would
not the Chief Magistrate’s signature alone be sufficient P It may
Do a question whether the provisions of that section wonld be
applicable to a case whero the declaration was taken nnder ¢The
Statutory Declarations Act, 1835 Inthe present case, howerver,
1t is not necessary that theso questions should be considered, ings-
much as the certificate of the Chief Mugistrate is authenticated,
not only by the common seal of the Uity of Glasgow, but also by
a cortificate of a Notary Public, whose official seal attached to his
eortificate is required to be judicially noticed Ly section 57 of the
Inidan Evidence Act.”

The following order was made by

8aLe, J.—In this case an application was made for letters of ad-
ministration wnder a power of attorney as to the execation of which
a declaration was made before the Chicf Magistrate of Glasgow.,
On the question whether that declaration is sufficient evidence of
the execution of the power, I have Dbeen furnished with a very
full note by the Rogistrar, Mr. Belchambers, I entirely approve of
thab note, and for the reasons therein stuted, 1 think the declara-
tion is sufficient proof of the exscution of the power.

Attorneys for the applicants: Messrs. Dignam, Robinson &
Spai kes. s
APPELLATE CIVIL.

Before Mr, Justice Pigot and My, Justice Rampini.

SASI BIIUSIIUN RAHA (Derexpant) ». TABA LAL SINGH DEO
BAUIADUR (Pramvmre).®
Transfer of Property et (det IV of 1833), section (08, sub-section (j)—
Liubilily of « lessee after transfer—Leases of non-agricultural charactsr,
To suits brought Ly o landlord against his lesses for vent based upon
Teabuliyats, the leases being of non-sgricultural character, an assignes of

# Appenl from Appellate Decree No. 232 of 1894, against the decres
of Babu Debendra Lol 8home, Subordinate Judge of Manbbum, dated the
29th of November 1893, reversing the decree of Babu Taraprosanna Ghote,
Munsit of Raghunathpur, dated the 10th of May 1893,
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the lessce was made a party defendant on lis own application, It was
contended, on behalf of the lessee, that under the common law of India it
wag competent for the tenant to rid himself of his Liability by assignment,
or at any rate by assignment and notico thereof to hig landlord,

Held, that it thers was such a comuou luw in India enabling the ten-
ant to put an end Lo bis liability by transfer and notice, it did not at all
events extend to leases of a non-agrieultural character ; and that section 108,
sub-section (), of the Trunsfer of Property Act, which governed the case,
must be copstrued without reading it as governed Dy, or iuterpreted ivith
reference 1o, any such prineiple, and that after a transfer by the lessee and
notice thereof to the landlord the lability of the lesses wouldnot cease,
werely at Lis pleasure, without any act or consent on the part of the landlord.

Tars appeal and tiwo other similar appeals avose oub of three
snits brought by the plaintiff, lessor, against defendant No. 1, the
lexsee, for the vent of three leasehold properties, which accrued due
after the lessee had transferred his rights in the loases to defendants
No. 2. The assignee, on his own petition, was added as a party by
the Court of first instance.  The leases were of a non-agricultural
character, for taking coal, stone, and limestone from threo mouzahs.
1t was alleged that defendant No, 1, after transferring the leases to
defendants No. 2, gave duenotice of the transfor to the landlord.
The Munsif gave a decree against defendants No. 2, the assignees,
holding that inasmuch as defendant No, L had parted with his rights,
and as the leases were of a permanent and transferable character,
e could not be held liable for rent that foll due after the transler.
The plaintiff appealed. The lower Appellate Court gave a decree
against both aefendants No. Land No. 2, on the ground that under
sestion 108, clause (j), of the Transfler of Property Act, the liali.
lity ol the defendant No. I did not cease even aftor the transfer or
assignmont.

Aguinst this judgment défendant No. 1 appealed to the High
Court.

Dr. Rash Betari (those and Bubu Jyoti Persad Survadhicary
for the appellant.

Me. J. G dpear and Babu Jogesh Chunder Duy for the
respondent, '

Dr. Rush Behari Ghose~The lease is clearly a permanent one,
and the lessee way entitled to sell whatever rights be Lad by the
terms of the lease, There is no authority for tho proposition that
a lessee remains hound to pay venb nobwithstanding u nolice of
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his assignment to the landlord, It is the common law of India
that, on transfer of a tenure with notice, the lessee ceasss to be
Hable for rent, When a lessee assigns his loaschold, if 4 is
assignable, he is not liable for rent after the assignment,

There is mot a single case in which in this country privity
o contract has been held to continue after the privity of estate has
ceased. Inthe case of Kvisto Bullay Ghose v. Kristo Lal Singh (1)
ab P 644 of tho report, Prrumras, C.J, said :  “The lability
hero is o liability in consoquence of the estate, and it is admitted
that it is an ordinary vule thabt tho liability ceases when the
estate is transferved and the vendor ceases to have any estate in
the property, but that in whatever way the transfer may be made,
the liability remains on the original tenant until notico has been
given to thelandlord.” I rely upon the notice. Under the English
law, it would soem that both the assignor and the assignee may be
made liable. The question is whether scetion 108 of the Transfer
of Property Act introduces the English law, I submit it does not,
The change made by the Transfer of Property Act in the com-
mon law is that more transfer without notice will not makea
transferee non-liable, See Panye Chunder Sircar vo Hur Chunder
Chowdiry (2). In the case of Nilmadiub Sikdar v. Nuratiam
Sikdar (3) their Lordships doubted whether any estate is left in
the Jandlord when lie grants a permanent and heritable tenure,
Undor the English law an action on a covenant against the lessee
after an assignment is not maintainable, unless there is an express
covenant for liak “ty, See Thursby v. Plant (4). There is no
privity of cguémect apart [from the privity of estate. See
Woddfall on Landlord and Tenant, p. 272 (14th edition). In this
country notice is insisted upon because the assignor ceases to be
liable after the notice. Sve Abdul Aziz Khan v, Almed Ali (53,
Chintamoni Dutt v, Rash Behars Mondul (6).

Mr. Apear for the respondent.—In this case the plain-
tiff has not recognized the transferees, so that the lessée
yemains lable for rent. The transferce-defendanis, who .
ave & company, can wind up  business ab any time and "

(1) LL. R, 16 Cale,, 642, (2) L L. R,, 10 Calo, 406, .
(3) LL. R, 17 Cale,, 826, (4) 1 Wms, Saunders, 2305.
(5) LL, R, 14 Cale, 795.  (6) L L. B, 19 Cule, 17,
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can avoid the liability for payment of rent., This is nob a
lease of agriculbural land; mnot one contemplated by the
Bengal Tenancy Act. I rely upon the concluding portion
of clause (j), section 108, of the Transter of Property Act. It
is diffcult to see how the principle laid down in Thurshy v.
Plant (1) applies to this case, The case of Kristo Bullay Ghose
v. Kristo Lal Singh (2) proceeded upon section 12 of the Bengal
Penancy Aet, which does not deal with liability, bub deals only
with transfer. [n any reading of the case it does not apply to the
preseut one, If the Legislature had intended that there should be
a limitation as to liability, they would have said so expressly.
The case of Panye Ohunder Sirear v. Hur Chunder Qhowdhry (3)
does not apply, as there the suif was for vent of agricultural land
Then again the case of Abdul Aziz Khan v, Ahmed Al (4)
refers to agriculbural land also, and to o case where the transfer
had been recognized. Inthe same way tho case of Uhintamoni
Dutt v. Rash PBehary Mondul (5) can be distinguished, as it
is o case under the Bengal Tenancy Act, In the present caxe
the Bengal Tenancy Act does nob apply, as the case comes from
Purulia where Act X of 1859 is in forces In the caze of
Shalgram v. Kubirun (6) 1t was held that suits for vent under
mining leases do not fall within the purview of eclause
{4), saction 23, Act X of 1859. This case does not come under
section 23 of Act X of 1859, The leases are not of a permanent
character, as there is a distinet right of re-entry. If this isa suit
upon s covenant, as the other side coutends, then both the lessee
and the assignee are linble. Where there has been an agsignment
the lessee’s liability does mot cease, whether there has beenan
expross covenant or not. 1t doos not matter whether there hag been
acceptance, the landlovrd can sue both the lessee and the assignee
upon the covenant. See Orgill v. Kemshead (7). If the claim
is brought as a deht, still the lessae is liable. In the leases there
is a power given to transfer the right, but no power given te
extinguish the liability.
(1) 1 Wms. Saunders, 230%.
) L L. R, 16 Cale., 642, (3) L L. R, 10 Calo., 496,
(4) 1. L. B., 14 Celc,, 795. (5) I L. R., 19 Cale., p. 17.

(6) 3B.L. R, A.C. 61 ;11 W. R, 400. (7) 4 Taunt., 642.
32

407

18085
D ———
Sasr
Brusmux
Rama
Ve
Tara Lar
S8meH Dro
DBarADUR,



498

1895

Sasr
Buusuun
>

.
Tara LAL
Singy Dro
BAHADUE,

- THE INDIAN LAW REPORIS, [VOL, XXII

Dr. Rash Behari Ghose in reply.

The judgment of the Court (Praor and RAMPINT, JJ.) wag g
[oNows :—

In each of the three suits out of wkich these appeals arise, the
plaintiff sues the defendant No. 1 for rent due under a lense
grantod by the plaintiff to that defendant. In each case the
lease is admitted, the rent is admittedly due, and the only defencs
is that the defendant No. 1 has assigned to the defendants No. 2
the Jease under which the vent has become due,

In each case tho defendanis No. 2 were added as parties
defendant, appavently at their request. The Munsif made in
each case a decree against the defendants No. 2 alone, QOn
appeal the Subordinate Judge has held (in one judgment dis.
posing of all the cases) that the defendant No. 1 is lable: and
has made o decreo against him, letting the decree against the
defendanis No. 2 stand as against them. Defendant No, 1 ape
peals

Tn each case kabuliyats only are pub in evidence: we are told |
that no pottaks were executed.

In appeal 249 the suit is for rent for one year, from Assin
16th, 1298, to Assin 15th, 1299 : the lease is of the right to cul
and take limestone from plaintiff’s Mouzah Bagmara af the
annual jumma of Rs. 300.

In appeal No, 282 the suit is for rent for one year from
Aughran 1298 to Kartik 1299 : the lease is of the right of
mining and teking coals in and from the plaintiffs Mouza,h
Uttrara at the annual jumma of Rs. 900.

To nppeal 250 the suit is for arrears of rent for 1298 and for
the Sraban kist of 1299: the lease is of the right of cuttmg
siones from nine hillocks in Mouzah Nadnara at the annual
jumma of Rs. 200,

The quarrying lease, that in appeal 250, does not purport fo
givean intevest to tho lessee beyond the term of his own life,
The two other leases purport to confer the interest for a larger
period.  In 249 tho vight is given to the lessee and his heirs ;in
932, o the lessee, to Liis sons, son’s sons, and so on in succes;
slon,
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The judgment of thelower Appellate Court was given in the
case concerning the first montioned lcase, that in question in
appeal No. 250, in which the lease does not purport to extend
beyond the lessee’s life. As to all the leases the lowor Appellate
Court held that defendant No. 1 could not, by reason of having
assigned to the defendants No. 2, claim exemption from liability
to pay rent to the plaintiff even if the rent claimed be for a period
subsequent to the sale.

In all three cases lhe assignments to the defendants No. 2
were made on the 24th Assar 1208,

It is not comfended that the plainkiff nceepted defendants
No. 2 as his tenant, at ov after the time of the assignment, or at
any time.

The case is governed by the provisions of section 108, sub-
seetion (), of the Transfer of Property Act: “ the lessee may
transfer absolutely, or by way of mortgage or sub-lease, the whole or
any part of his interest in the property, and any transferee of such
interest or part may again transfer it. The lessee shall not, by
reason only of such transfer, cease to be subject to any of the
liabilities attaching to the lease. Nothing in this clause shall be
deemed to authorize o temant having an untransferable right
of occupancy, the farmer of an ostate in respect of which default
has been made in paying revenue, or the lesseo of an estate under
the management of & Court of Wards, to assign his interost as
such tonant, farmer, or lessee.” It was argued that this provision
must be interpreted with reference to the ordinary law of India
with respect to the relation of landlord and tenant at the time the
Actwaspassed. It wag contended that, nccording to that law
(deseribed in the argument addressed to us as the “common law ”
of India), it was competent for the tenant to rid himself of his
liability to pay rent by assignment, or at any rate by assignment
and notice thereof to his landlord, With reference to ihiss
a construclion was urged of the words in sub-section (5):
“the lessee shall not, by reason only of such transfer, cease to be
subject to any of the liabilities attaching tothe lease,” It was
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contended that, although the mere transfer would not put an end

to the lessee’s liahility under this provision, notice hy the tenant
o the landlord of such transfer would, combined with the
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1895 transfer itself, do so : as this, it was said, was the goneral rule of
Sagr law relating to the relation of landlord and tenant in India af the
BETHHAUN time the Transfer of Property Act was passed.

v We ghall assums, for the purposes of this argument, that iy
Tara Lat oo 056 such a nolice of the transfer as is contended would
Sivge Dro would be
Bazaour. sufficient, was in fact given. Assuming thisto have taken place

we do not think that under sub-section (j) the Liability of the
tenant under the lease would cease by reason of such transfer and
such notico.

If there was such a common law of India as was contended
{or, onabling the tenant to put an end tobis liability by transfer
and notice (we express no opinion as to whether there was or was
not), it did not, at all events, extend 1o leases of a non-agrieul-
tural charactor such as these: and we think that in this case the
sub-section must be censtrued without reading it as governed by,
or interpreted with reference to, any such prineiple.

We must intorpret the words of the provision by themselves,
The sub-section provides that tho liabilily of the lessee shall not
cease by reason only of th transfor ; and we think that this cannot
imply that it may be made to cease merely at his pleasure, upon
notice to his landlord, IHis liability to the landlord is expressly
preserved, notwithstanding the tramsfer: that is to say, the
landlord's right to the Lenefit of his comtract with the lessee is
expressly preserved to him, unaffected by the transfer itself,
We can find nothing in the gub-section iisclf to countenance the
construction of it, that a right so belonging to the landlord may
be putan end to without any act or consent on his part and
solely al the will of the person on whom the Hability rests.

We say nothing whatever about agricultaral loases: and
nothing that we now say can be taken in any way, by implication
or otherwise, to suggest any opinion about them, one way ot the
other. 'We hold that the liability of the defendant No. I, the
appellant in these appeals, is iuno way modified by his transfer
to defendants No. 2, or by any notice of it, if he ever gave any,
to the plaintiff respondent, and we dismiss these appeals with

costs,
v ’ 4
VAN Appeals dismissed.



