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CRIMINAL REVISION.

Before Mr. Justice Nowris snd Mr. Juslice Beverlay,
MADURAY PILLAY awp aworuen (PETTONERs) ». IL T, BLDELRTON
(Orrosrte PARTY).”

Sanction to Prosecution—Criminal Procedure Code (Act X of 1882), seciion
105—Subordinate Courty, What is a—dJurisdiction of the High Couré ts
vevoks or grund sanction in cases in which appeal lics to ¢ Her Majesly
Gouncil" from the Court of the Recorder of Rangoon,

In matters relaling to the grant of sanction to prossente under section
195 of the Criminal Procedurs Code (Act X of 1882), a Cont is rogarded as
tgibordinate " to another Comt where the latter 1s the Conri to which appeuls
from the former ordinarily lie, i e., lie in the mnjm'ity of cases.

Though the decres in the present instance was appealable to * Her Ma-
josty in Council,” still, as appeals from the Court of the Recorder of Rangoon
erlinaiily Iny to the High Court, the former was hell to be subordinate
to the latter Court within the menning of the section,

In re Anunt Ramehundra Lotlikar (1) followed.

Tams was an application to revoke the sanction granted by tho
Additional Recorder of Rangoon to prosccute the petitioners
under section 193 of the Indian Penal Code for giving false
evidence. The facts of the caseare these : The petitioners wore
charged with aiding and abetting one Gool Mahomed, who was
charged with assaulting a person of the name of Elderton (op-
posite party). They wero tried bofore the City Magistrate of
Rangoon, who convicted them. All three appealed to the Re-
corder of Rangoon, and the convietion of Gool Mahomed was
upheld, and that of the two petitionors was set aside. Then
Elderton filed a suit in the Recorder’s Court in which he claimed
20,000 rupees damages against the two petitioners for assauls.
The two petitioners gave evidenco on their own behalf in the
civil suit, The result of the suit was that on the 22nd day of

# Oriminal Bevision Nos, 571 and 572 of 1834, against the order passed
by H.T. Aston, Taq., Additiona] Recorder of Rangoon, dated the 13th of
September 1804,

{1) L L. R, 11 Bom,, 438,
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August 1894, the Recorder passed a decree in favour of the plain-
tiff for damages to the exient of 4,000 rupees. The petitionars
preferred an appeal against this decree to the High Court, being
under the impression that an appeal lay to that Court. But the
High Court decided that, under the provisions of section 40 of
the Lower Burma Courts Act (XI of 1889), an appeal lay di.
rech to Her Majesty in Council, because the value of the subject-
malter was more than 10,000 rupees thongh the amount decreed
was only 4,000 rupecs.

On the 23rd day of August 1834 Tlderton applied, wnder
section 195 of the Criminal Procedure Clode, to the Additional Re-
corder of Rangoon, for sanction to proscente the two petitioners
for perjury in respect of their statements in the evidence given
by them on their own behalf in the civil suit for damages, and
the sanction was granted on the 13th day of September 1894.

Mr. Henderson appeared on behalf of the petitioners in sup-
port of the rule.

Mr, 1. Sandel-appeared on behalf of the opposite party.

Mr. Ienderson.—The question arises whether this Court has
any jurisdiction to set aside, if it should be disposed to, the sanc-
tion which has been granted hy the Additional Recorder of
Rangoon. The High Cowrt has power to revoke the sanction,
because appeals ¢ ordinarily ” lie to this Court from the Recorder’s
Court. Section 40 of the Lower Burma Courts Act (X1 of 1889)
says that an appeal shall lie to the High Court from an origi-
nal decree or order passed by the Recorder in any suit or other
civil proceeding of which the amount or value of the subject-
matter 1¢ less than 10,000 rupees, and in the majority of cases
the value of the subject-matter does not exceed 10,000 rupees.
See section 195, para. 7 of the Cods of Criminal Procedure and
the case of In re Anant Ramechundra Lotlitar (1).

Mr, Sandel was not called npon,

The judgment of the Court (Norris and BmvrRLEY, JJ\
was as follows :—

The facts out of which these rules arise are these : One Gool
Mahomed was charged with assaulting n person of the name of
Blderton, and Maduray Pillay and Soobramoney Pillay wete

(1) L L. R., 11 Bom., 438,
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charged with aiding and abetting Gool Mahomed in the assaull.

489

1896

They were tried before the City Magistrate of Rangoon, who ~ MipomaY

convicted them. All three appealed to the Recorder of Rangoon,

Pirnay

and the conviction of Gool Mahomed was upheld, and that of the Euverrox,

two Pillays was set aside; and we are told by the learned counsel
who has just addressed us on behalf of the petitioners that prac-
tically the Government Advocate withdrew the case as against
these two persons, or at any rate intimated that in his opinion the
evidence was not sufficiently slrong to support the conviction,
Subsequently Elderton filed a suit in the Recorder’s Court in
which he claimed 20,000 rupees damages against the two Pillays
for assault. That case was tried, and the two Pillays, who weve
of course unable to give evidence on oath on their own behalf in
the criminal case, availed themselves of their rightto give evi.
dence on their own behalf in the eivil suil.  The result of the suit
was a decree in favour of the plaintiff for damages to the extent
of 4,000 rupees. The defendants desired to appeal, and they
were under the impression that an appeal lay to this Court, A
Division Bench of this Court has decided that an appeal lies direct
to Her Majesty in Council. These rules were granted in Sep-
tember 1894 by Mr. Justice Banerjee and Mr. Justice Salein these
terms : “ Let a rule issue calling upon the opposite party to show
cause why the order of the Recorder of Rangoon complained of and
mentioned in the within petition should not be set aside,” and the
first question that arises is whether this Bench has any juris-
diction to set aside, if it should be disposed to, the sanction which
has been granted by the Additional Recorder of Rangoon for the
prosecution of the two Pillays for giving false evidence in the
eivil suit. ;

The decision of that question depends npon the construction of
section 195 of the Criminal Procedure Code, which, inter alia, says
that “ any sanction given or refused under this section may be
revoked or granted by any authority to which the authority
giving or refusing it is subordinate.” ¢ For the purpose of
this section any Court other than a Court of Small Causes
shall be deemed to be subordinate to the Court to which appeals
from the former Cowrt ordinarily lie.” The question is, do
appeals from the Recorder or Additional Recorder of Rangoon
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ordinarily lie to Lhis Court ? Upon the conslruction to be
placed npon this section we ave not left without authority. In
the case of dnunt Ramchundra Lotlitar (1) the facts wera these :
A. decree-holder applied to the First Class Subordinate Judge
for sanction to prosecute his judgment-debtor under sections 206
and 424 of the Indisn Penal Code for fraudulent concealment
of certain moveable property worth about Rs. 10,000 awarded by
the decree. This application was rejected hy the Subordinate
Judge. The District Judge declined to interfere, on the ground
that the decree being appealable to the High Court, the High Conrt
alone conld deal with the application under sectiom 1985 of the
Criminal Precednre Code. Mr. Justice West and Mr. Justice
Birdwood held that, though that decree was appealalls to the
High Court, still as appenls from the Court of the First Class
Subordinate Judge ordinarily (that is, in the majority of cases) lay
to the District Court, the former (that is, the First Class Subordinate
Judge) was subordinate to the Iatter Court (that is the Court of
the District Judge) within the meaning of section 195 of the
Criminal Procedure (ode. ’

Appeals from the Recorder of Rangoon, in the majority of
cases, lie to this Clourt ; and, if for “the Courtol the District
Judge” we read “the High Court of Judicature at Fort William
in Bengal ” and for “the High Court ” (that is. the High Court
of Bombay) we read * Her Majesty in Council,” the cases aro
exnctly parallel. This decision commends itself entirely to our
judgment, and we follow it and hold that we have jurisdiction to
rovoke this sanction if we thought that it wasa case in which
we ought to do so. But having heard Mr. Hendorson upon the
whole case, we do not think that it would be a proper exercise of
our diseretion to interfere with the sanction which has been accor-
ded by the Additional Recorder of Rangoon.

Thereforo these rules must be discharged.

8 C. B, Rule discharged.
(1) LL. R, 11 Bom., 438,




