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M A D IJR A Y  P I L L A Y  a n d  a n o t iib h  ( P e t it io n e r s ) w. I I .  T . B L D E U T O N

(Oi'rosiTE Parti).*' K  Inmrij 12.

Sanction to Pmeout'm—Criminal Procedure Code (Act X  of ISS3), RP.ciion 
195—Sahonlinnte Court, Whil is a—Jui'isiliation of the High Court to 
nvois or grunt smiclion in cases in iohieh appeal lies to “ Her jJfajesly in 
Council"from the Court of the Recorder of Rangoon.

In uiattova relating to tlis grant of sanstinn to proaeciita under seetiflii 
195 o£ the Grirainiil Procedure Coda (Act Xo£ 1882), n Court fe rognrrted as 
“ subordiaato ’’ to another Court where the latter is llie Court to ivliioh iippeiiLs 
from the former ordiuarily lie, e. e., lie in the miijority of cases.

Though the decvoa m the present inatanoa was appeahible to “ Her Ma
jesty ill Council," still, as appeals from the Court of the Rocoi'der of Bfingoon 

ordinarily lay to the High Court, the former was held to be subordiDfita 
to the latter Court withia the meaning of the seotion.

In re Amht Samchnndni LotUhar (1) followed.

This was an application to revoke tlie sanction granted by tlio 
Additional Eeoordoi* of Rangoon to proscctite the petilionev.s 
under section 193 of tlie Indian Penal Oode for giving fal.-io 
evidence. T te facts of tlie case arc those : The iietitioners were 
oliarged with aiding and abetting one Gool Mahomed, who was 
charged with assaulting a person of the name of Elderton (op
posite party). They wcro tried before the City Magistrate of 
Rangoon, who convicted them. All three appealed to the Ee- 
coi’der of Rangoon, and the conviction of Gool Mahomed was 
upheld, and that of the two petitioners was set aside. Then 
Elderton filed a suit in the Recorder’s Court in which he claiinod 
20,000 rupees damages against tlie two petitioners for assault.
The two petitioners gave Rvidenco on their own behalf in the 
civil suit. The result of the suit was that on the 22nd day of

** Criminal Revision Noa, 571 and 572 of 189-i, ogaiust the order pasaeil 
by H. T. Aston, Esq., Ailditioiwl Eeaordar of Piangoon, dated the 13tli of 
September 180'!.

(1) I, L. E,, 11 Bom,, -IBS.



1895 August 189 K tlie Recorder passed a decree ia favour of tbe plain-
' UrwuRAT damages to tlie extent of 4,000 rupees. The petitioners

PrLr.A¥ preferred ati appeal against this decree to the High Oourt, being
Eldertoh. under the impression that an appeal lay to that Court. But the

High Oourt decided that, under the provisions of section -10 of 
the Lower Burma Courts Act ( X I  of 18 8 9 ), an appeal la y  cli. 
rect to Her Majesty in  Council, because the value of the subject- 
matter was more than 10^000 rupees, though the amount decreed 
was only 4,000 rupees.

On the 23rd day of August 18 9 4  Elderton applied, under 
section 19 5  of the Criminal Procedure Oode, to the Additional Re
corder of Rangoon, for sanction to prosecute the two petitioners 
for perjmy in rospect of their statements in the evidence given 
by them on their own behalf in the civil suit for damages, ami 
the sanction -vvas granted on the ISthday of September 189'1.

Mp. Henderson, appeared on behalf of the petitioners in sup
port of the rule.

Mr. ill. fi’cmfl!«Z'appearod on behalf of the opposite party.
Mr. Henderson.—IhQ question arises whether this Oourt lias 

any jnrisdiction to set aside, if  It should be disposed to, the sanc
tion which has been granted by the Additional Becorder of 
Rangoon. The High Coxu’t has power to revolse the sanction, 
because appeals “ ordinarily ” lie to this Oourt from the Recorder’s 
Court. Section 40 of the Lower Burma Courts Act (XI of 1889) 
says that an appeal shall lie to the High Oourt from an origi
nal decree or order passed by the Recorder in any suit or other 
civil proceeding of which the amount or value of the subject- 
matter is less than I 0,000 rupees, and in the majority of cases 
the value of the subject-matter docs not exceed 10,000 rupees. 
See section 195, para. 7 of the Oode of Criminal Procednre and 
the case of In re Anant Ramoliundm Lotlikar (1).

Mr. Sandel was not called upon.
The judgment of the Oourt (N O R E is  and B b t e r l e y , JJ.l 

was as follows
The facts out of which these rules arise are these : One Gfool 

Mahomed was charged with assaulting a person of the name of 
Bldertoa, and Maduray Pillay and Soohraraoney Pillay 'wete 

(1) I, L. R., 11 Bom., 438,
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charged with aiding and abettiug Gool BTaboraed in the assault. 1895
They were tried before tlie City Magistrate of Rangoon, who m a d i t e a y

convioted them. All three appealed to the Recorder of Rangoon, 
and the conviefcioa of Grool Mahomed was upheld, and that of the Eldeeton.
two Pillays was set aside; and we are told by the learned coimsel 
who has jlist addressed us on behalf of the petitioners that prac
tically the Government Advocate withdrew the case as against 
these two persons, or at any rate intimated that in his opinion the 
evidence was not sufficiently strong to support the conviction. 
Subseqnenily Blderton filed a suit in the Recorder’s Court in 
which he claimed 20,000 rupees damages against the two Pillays 
for assault. That case was tried, and the two Pillays, who were 
of course unable to give evidence on oath on their own behalf in 
the criminal case, availed themselves of their right to give evi
dence on their own behalf in the civil suit. The result of the suit 
was a decree in favour of the plaiatii3f for damages to the extent 
of 4,000 rupees. The defendants desired to appeal, and they 
were under the impression that an appeal lay to this Court, A 
Piviaion Bench of this Court has decided that an appeal lies direct 
to Her Majesty in Council. These rules -were granted in Sep
tember 1894 by Mr. Justice Banerjeeaiid Mr. Justice Sale in these 
terms: “ Let a rule issue calling upon the opposite party to show 
cause why the order of the Recorder of Rangoon complained of and 
mentioned in the within petition should not be set aside,” and the 
first question that arises is whether this Bench has any juris
diction to set aside, if it should be disposed to, the sanction which 
has been granted by the Additional Recorder of Rangoon for the 
prosecution of the two Pillays for giving false evidence in the 
civil suit.

The decision of that question depends upon the coustruction of 
section 195 of the Criminal Procedure Code, which, i?ikr alia, saj's 
that “ any sanction given or refused under this section inaj' be 
revoked or granted by any authority to which the authority 
giving or refusing it is subordinate.” “ For the purpose of 
this section any Oom-t other than a Court of Small Causes 
shall be deemed to be subordinate to the Court to which appeals 
from the former Court ordinat'ihj lie.” The question is, do 
appeals from the Recorder or Additional Recorder of Rangoon
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J896 ordinanhj lie  to Lliis Court ? IJpoii tlie construotiou to be
_  placed npen this section "vve ai'e not left without authority. In
Pir,LAY the case of Aiiaiit RamcJtuiidm Lotlikar (1) the facts were these :

_ ”■ A decree-holJer applied to the First Glass Suhordiuate Judne
E l d e r t o s . . . . ,  ®

for saiiotioo to prosecute his juugment-debtor under sections 20G
and 424 of the Indian Penal Code for fraudulent concealment
of certain moTeable property worth about Rs. 10,000 awarded by
the decree. This application was rejected by tlie Subordinate
Judge. The District Judge declined to interfere, on the ground
that the decree being appealiible to the High Court, the High Oonrt
alone could deal with the apphcation under section 195 of the
Criminal Procedure Code. Mr. Justice West and Mr. Justice
Birdwood hold that, though that decree was appealable to the
High Court, still as appeals from the Court of the First Class
Subordiaate Judge ordinarily (that is, in the majority of cases) lay
to the District Court, the former (that is, the First Class Subordinate
Judge) was subordinate to the latter Court (that is the Court of
the District Judge) within the meaning of section 195 of the
Criminal Procedure Code.

Appeals from the Recorder of Rangoon, in the majority of 
cases, lie to this Court ; and, if for “ the Court of the District 
Judge ” we read “ the High Court of Judicature at Fort William 
in Bengal ” and for “ the High Court ” (that is. the High Court 
of Bombay) we read “ Her M"ajesty in Council,” the cases are 
exactly parallel. This decision commends itself entirely to our 
jndgmcnt, and we follow it and hold that wo have jurisdioticn to 
revoke this sanction if we thought that it was a case in which 
we ought to do so. But having heard Mr. Henderson upon the 
■whole case, we do not think that it would be a proper exercise of 
our discretion to interfere with the sanction which has been accor
ded by the Additional Recorder of Rangoon.

Therefore those rules must be discharged, 

s. 0. B. Rule discharged,

(1) I  L , E ,  11 Bom ., 438,


