VoL, XXIL] CALOUTTA SERIES, 145

LACHHAN KUNWAR Axp omners (PLaintiees) o, MANORATH RAM  P.C.°
(DEFENDANT) & I _1894‘ )
LACHHAN KUNWAR Anp otasrs (Pratyeioss) o, ANANT SINGH  oomrer 0.

(DEPENDANT).
[On appeal from the Court of the Judicial Comuwmissioner of Oudh.]

Limitution. det (XV of 1877)—Adverse  possession— Hindw widow— Rape -
sionary heirs.

A Hindu proprictor diet, leaving a widow, andalso a son, who died, leav-
ing 2 widow, a few years after his father, whose widow, either during the son’s
litetime, ov an his doatly, took possession of the property left by the father,
anid remained in possession till she died, having held it for about seventeen
sears, This she did notwithstanding the clai m of the son’s widow, whese
guit againgt her for the property was dismissed, on the ground of limitation,
in 1875, Before her death she transforved part of the property by gift, and
was said to have transferred another part by will. On a question asto the
capucity in which she had taken and retained possession, it was found
that she had done so absolutely and without any assertion of a right, which
ghe had not, to a widow's estate,

Buits by the reversionary heits, whom the son's widow joined, wers held
barred by limitation, on the gronnd that the possession taken had been ad-
vergs to them. Not only was any claim, through the deceased son, barred,
but the rights of the reversionary hairs algo, the possession by the father's
widow not baving been shown to be that of the limited interest of a widow.

Arprass from decrees (21st April 1890) of the Judicial Com-
missioner, reversing a decree (31st December 1888) of the District
Judge of Sitapur, and a decres (3rd Janunary 1889) of the same
Judge.

The first of these —nits was filed on the 2lst March 1888,
Both ware brought by the same’ plaintiffs, of whom the first was
Lachhan Kunwar, daughter-in-law of Mangal Singh, who died in
1858, leaving a son, Pahlad Singh, husband of Lachhan., He died
in 1861. Mangal Singh also left a widow, Jit Kunwar, who died
on the 11th Septomber 1887, With Lachhan were joined as
plaintiffs two alleged nephews of Mangal Singh, found by the first
Court to be hisreversionary heirs. The first suit was brought to
recover from Manorath Ram a one-sixth share, or thok, of a
pattidari village, Bhamini, in the Sitapur District. This bad
‘been transferred by gift to Munorath by Jit Kunwar on the 26(h
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June 1886, and the plaintitf claimed on the ground that she hud
had no title to make the transfer.

The second suit was brought on the 6th Febinary 1888, to
recover 203 bighas of land, forming village Jogipur, witlr mesne
profits, on the avoidance of a will put forward by the defendant,
Anant Ram, as having been cxccuted by the same widow, Jit
Kunwar, in lhis favour. It was agreed that the evidence recorded
in the first case should be tuken as evidemce in the second, in
which only in veference to the will should separate evidence be
taken. In the result, the decision of both suits turned upon the
same question, viz., whether the law of limitalion was applicab's
s0 us to bar the suit against vach defondant ; the Appellate
Conrt below having dismissed both upon the ground that thay
were so barrel. This depended on the character in which Jit
Kunwar, who had taken possession after the death of her husband,
had acted in so doing: whelher she had asserbed an alisolute
title in horself, or had obtained possession as widow for lifs only.
It was also questionod, on this appeal, whether the vights of the
reversionary heirs were oxtinguished by Jit Kunwar’s possession
having lasted for more than twelve years, even although it
might have heen adverse to the son, Pahlad, aud although those
who elaimed through him might be barred, There was no
averment, and there was no evidence, that any necessity, such-
as would justify a widow’s alienation, had existed ; and an alleged
custom for & widow to alienate was disproved,

The District Judgo’s Judfrmoui. wus i fioone of tho second and
thicd plaintifs as reversionary heft: @9 Mangnal Hingh 5 and to the
extent that Tachhan should mtumposaessl”* of 104 highas of
Jogipur (the plaint setbing forth that she alvenly held il
guzaradar, for maintenance) his judgment wag in her Lovowe e
Ho referred to a suit brought without success hy the latier againe
Jit Kanwar in 1875, in which it was found as a fact, by the.
Commissioner, that Pahlad had never been in possession of 1115
father’s estate. Ho added :— '
“DPablad's mother, therefore, must have hoen in possession immadiatabg‘v‘
on the death of her hushaud, as his widow; and her son having died o yesf

after his father without obtaining possession of the estate, she coutinuedls
hold the eutalo in trust as the widow,”

o
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For this reason, he held—
“ that Jit Kunwar could not possibly have had powerto alienate the
estate, which she so hold in trust for the heirs of Mangal Singh.”

On appeals by the two defendants, the Judicial Commissioner
reversed this decision. He could not concur in the finding of the
District Judge that Jit Kunwar, the widow, was a trustee for her
hushand’s heirs. e found no evidence of her having accepted
that position or of a trust having been created. On the contrary,
he found that Jit Kunwar, without having a title to possession, had
obtained it without any. His reasons may be further expressed
as follows :—

Lachhan was cntitled to sucecad to a widow’s estato in her
hushand’s property.  She never got possession of it.  Jit Kunwar,
who had no title to it, took the estate, and held possession till her
death, about seventeen years afterwards, In 1875 Lachhan did
attempt to nssert her right to possession as Pablad’s widow, but
her suit was dismissed, on the ground that it was barved by lmi-
tation. It followed, therefore, thabthe possession of Jit Kunwar
was adverse to the rightful heir, and that she, by virtue of this
adverse possession, acquired by preseription an absolute title to
the estate ; hor title, so acquired, extinguishing not morely the
title of Lachhan, but also that of the reversioners expectant on
the death of the latter.

The Judicial Commissioner dismissed both suits.

The plaintiffs filed theso appeals.

Mr, Herbert Cowell, for the appellants, contended that, on the
evidence, it must be taken that Mangal Singh’s widow, Jit Kun-
war, claimed ag heir to her husband in priority over the widow
of her son, who, according to the view of the District Judge, and
aceording to that of the Commissioner in 1875, had never obtained
possession, 1t could hardly be that she came in as a trespasser.
After her hushand's death under-proprietary rights, as against
the talukdar, were granted to her; and she obtainod sub-settle-
ment rights. Bhe managed and protected the estate, acting in
all respects as if she had been holding a widow’s estate. Out of
that estate she paid the marriage expenses of Lachhan’s daughter.
Also Lachhan received from her an apportionment of land suffi-
cient for her maintenance. Upon ull these facts it was submitted
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that 71t Kunwar had not held a possession adverse to the revere
sionary heirs, but that she held the lmited estate of a Hindy
widow, and that their right of inheritance remained, notwithstan-
ing her attempted alienation, If the decision in 1875 estahlishod
that Lachhan’s elaim wag barred, the right of the reversionary
beirs of Mangal Singh stood on a different ground. The claim
preferred in 1875 was that of Pahlad’s widow, brought against his
father's widow, and seeking to establish a widow’s estate, in her
stead. If that claim was extinguished by the effect of section 28
of Act XV of 1877, it still remained open to the reversionary
heirs to contend that, on the death of the widow of Mangal, they
had, for the first time, become entitled to succeed ; that Jit Kunwar
had not by her possession, although that had been prolonged, and
of the origin stated, acquired an absolute ownership ; and that she
had not, as against them, acquired a title by non-claim, they not
having had any claim till her death ; also that her alienations
were Dbeyond hor powers. RReference was made to Board v.
Board (1) 3 Doe d. Human v, Pettet (2). [Lorv WATSoN referred
to Lyell v. Kennedy (5), observing that the facts here did not
make that authority applicable.]

Mr. J. D. Mayne, for the respondents, was not called upon,

Their Lordships’ judgment was delivered by

81k R. Couom.—These appeals arise out of two suits brought
by the appellants, Lachhan Kunwar and Narind Singh and
Munno Singh, now deceased, the one against the respondent
Anant Singh and the other against the voswn o “Tanaralh Ran.
The suits were for the recover: v 1 oo - N preperty
climed to have been the ancesiral jeopury of oo Mangal
Singh. Mangal Singh died in 1859, leaving o wivioa. Mussmmat
Jit Kunwar, and a son, Pahlad Singh. "Pahlad Singh died in 1861;.
leaving a widow, the appellant, Lachhan Iunwar. The ether
plaintiffs in the suits claim to be the reversionary heirs, both . of
-Mangal Singh and of his son Pahlad Singh.

The case as stated in the plaints is that Jit Kunwar, the WldOW
of Mangal Singh, as a Hindu widow, got possession of the pro-
perty in dispute, as well as of other property, for her lifetime,

(1) L. R, 9Q. B, 48, (2) 5B, sud Ald., 293,
(3) L. R, 14 &p. Cu, (H. L), 487,
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without power of alienalion, and that a deed of gift and g will
made by her of the property in question are void against the ro-
versioners. It is clear uponthe evidence that Jit Kunwar, if she
did not gel possession of the property during the life of her son,
Pahlad, about which there may be some doubt, certainly got
possession of it on the death of Pablad, and remained in possession
up to the time of her death, whieh took place in 1837.
In or before 1875 Lachhan Kunwar brought a suit against Jit
‘Kunwar to Tecover possession of the property in dispute aud of
the other property. The result of thab suit was that o decree was
made by the Deputy Commissioner of Bitapur in 1875 in favour
of Lachban Kunwar. That decree was reversed by the Commis-
sioner in the same year, and the snib was dismissed on the ground
that it was barred by the law of limitation,
The contention before their Lordships has been that Jit Kunwar
did not take possession of the property in qm%’cion, claiming an
absolute title therein, but that all she did was to take possession,
asserting a title as a widow ; and the question in these appeals
really is in what capacity she took possession. If she took pos.
session absolutely and without any qualification, her possession
would be a bar to the title of all persons who could claim a3 sue-
ceeding to the property on thedeath of Mangal, There is no
direct evilence of any statement by Jit Kunwar atthe time she
took possession, or subsequently, that she took it asa Hindt widow,
but it is sought to bo inferred from various documents and state-
ments that she must Lave {aken it in thab capacity. In the
judgment of the Depuly Commissionsr in 1875 Jit Kuuwar’s
defence is referrad to as stating that she pleaded by her agent
that Mangal was succeeded by her to the exclusion of his son, and
that she had been in sole possession of the property ever since
Mangal’s death in 1858 or 1859, A statement by her at that time
that she tool possession to the exclusion of Mangal’s son
cannot be reconciled with the coutention now put forward that she
took possession as widow. The son having the title, she could
not take possession excluding him, nnless she intended to take an
‘ndverse possession, a possession to which she was notin any way
entitled ; and that appears to have been the view of the Coum-
missioner who dismigsed that suit. ‘
23
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The judgment of the Judicial Commissioner now appealed

Lacnmay from puts this point which is one of fact very clearly. He
KUN“V“‘" says: “Itis farther evident that Mussammat Jit Kunwar treat-

U .
Manorats ed the estate always as being her own absolute property . .

Ram

CIY

The estate she held was that of un absolute full proprietor ;
and not the limited estate of a Hindu widow.” And again he
gsays :  “Onthe contrary, all the undeniablo facts indicate that the
position taken wp by Mussummat Jit Kunwar was that she
only was entitled to succeed to the property.” Their Lordships do
not find in these proceedings anything to lead them to doubt the
correctnoss of this finding of the Judicial Commissioner 5 and
that being the case the suit would be barred by the law of limi-
tation, as it was held to ba in the action of 1875, The contention
that although it might be barred as against the son and all per-
son claiming under him, the effect was only to extinguish those
rights, and to lel in therights of any persons who would claim
as reversionary heivs of Mangal does not appear to their Lord-
ships to be supported by authorily, nor is it tenable, nnless it
were clearly shown that when Jit Kunwar took possession she
professad to do it as claiming only the limited estate of o widow.
In this case it appears very clear in their Lordships’ judgment,
that she did not take possession in that way. She seems to have
had some reason for agserting an absolute title in herself on the
death of *her hushand, though it does mot clearly appear what
that veason was. '

Their Lordships, looking at what has been proved in the case,
are of opinion that the decision of the Judicial Commissioner
was clearly right, and that bolh appeals should be dismissed, and
they will humbly advise Her Majesty accordingly. The appel-
lants must pay the costs of those appeals. ‘

Appeals dismissed.

Solicitors for the appellants :  Messrs. Walker and Rowe.

Solicitor for the respondents :  Mr. W. Bultle.
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