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Having in view the principles which underlie the case to |
which we have just veferred, there can be no doubt that no formal
& application need have been made by the plaintiff to the suit in
which the order of the 10th March 1885 was passed for the purpose
of cffecting a partition of the property, which was the subject-
malter of the suit. The Court was hound upon any application,
oral or otherwise, to proceed with the suit, and to make a final
decres in it after appointing o Commissioner for the purpose of
effecting a partition of the property, The game view was u(lopted
in another case decided by this Court (Prinsep and Ghose, JJ.)
on the 4th December 1891 (Appeal from order No. 57 of 1894),
and, following this decision, we think there can be no limitation to
the application which was made by the plaintiff on the Ist August
1891.

We ought to add that the learned Vakil for the appellants in
the course of his argunient referred to cortuin decisions of the
Madras High Court, but it will he observed that in none of those
cases was the identical question which wo have to consider in this
ease raised or discassed.

As regardy the view thrown out by the lower Appellate Court
that Article 178 of the Limitation Act may ho applicable, wa are
inclined to think that that arlicle has very little or no application
1o the facts of this case,

In this view of the matter the appeal will Le dismissed with
costi,

B G0 Ce Apl_wal dismissed.
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helders should bave mesne profits whicl had not been awarded in their decree,
was withont jurisdiction, and could not be regarded as taking eflect.

This order was alterwards reversed, as baving been made without juris-
diction, but was standing when the bond in suit was execnted by the deorse-
holdets, now defendunts, admitting maoney to be due to the plaintiff, and, as to
a particular swn, promising payment cut of the mesne profits when realized
by them. ‘Lhe decree-holders afterwards compromising with their judgnient-
debtor sbandoned the elaim to mesne prolits. This, however, was no real
concessjon, because the right to mesne profits had no existence.

Although the unqualified admission of g debt implies a promise to pay it,
yeb this fmplication does not mecossarily folfow where there is an express
prawise to pay in a particolar mauner, and on o certain event hiappening.

Zigld, onthe construclion of the bond, that here the admission wag refer-
able to the particolar obligation agreed to be discharged only in the mannor
stipulated ; and that, thevefore, the paywent was to be contingent on there
being mesne profits.

igld, alan, that it had not been established that the non-oocurrence of the
condition bad been oceasionsd by the conduet, or default, of the defendants,
and that, therefore, the objnction to pay the suny in question never took effect,
or became enforceable.

The defendants, having a Dona-fide intention to appesl in respect of the
whole amount decreed, oblained the cortificate and adwmisgion of their appeal
ag compatent within the Code of Civil Procedare. Afterwards, in iheir
printed caze and at the heming, they withdrew part of their appeal, reduecing,
by so doiug, the amount in dispute to one below the limit prescribed for
appoaly, where thero is no special leave obtained :—Xeld, that this did not
render the appeal incormnpetent. :

Aprral from o decreo (16th June 1890) of the Judicial Com-
missioner, affrming a decree (12th November 1888) of the
District Judge of Sitapurs

The suit out of which this appeal arose was brought to enforce
a mortgage bond for Rs, 7,000, granted by the defendants, now
appellants, to Salig Ram, the father of the plaintiff, now respon-
dent ; and interest at 24 por cent. per annum was claimed from the
date of the bond, 23rd August 1879, bringing the amount in
suib np to Rs. 17,880, Sulig Ramn had been the defendants’ pleader
in suits, and had advanced money te them. In the bond they
had agreed that Rs, 2,000, part of the above, should be paid by
them on their realizing mesne profits in respect of land for which
they had obtained a decroe against one Devi Singh on the 10th
October L866, :
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The contest in the snil was as to the effect of the agresment
in the bond that the obligation as to the Ra. 2,000 should be
discharged out of the mesne profits when realized. There were,
in fact, no mesne profits for them to realize. None had been
ordered in the decree of 1866, hut the Court executing that
decree had made an order, dated the 3rd April 1877, purporting
to order them., This had been reversed in the Court above,
aud an appeal against this reversal had boen dismissed by the
Judicial Commissioner on the 18th Fehruary 1854. The decree-
holders, afterwards, on the 22nd July 1884, entered intoa com-
promise with Devi Singh, their judgment-deblor, and oune of
the terms of it wag that they abandoned their cltim to mesne
profits, undertaking not to appeal from the order of 18th
February 1884,

Tho principal question, then, ou this appeal was whetler in
this smif the Judiciul Commissioner had been right in his opinion
that the defendants by not appeeling from the order of the
{8th Febrnary 1884, and hy their having entered into the
compromise of the 22nd July 1884 had themselves occasioned
the result that there had been no possibility of realizing the
mesne profits, and that they had thus precluded themselves from
relying on the fact in answer to the claim for Re, 2,000, that
the mesne profits had never been obtainable, The facts on
which this question of condition unfulfilled depended, had been
found by both Courts in concurrence. They are set forth in their
Lordships’ judgment, and the only question was matter of law
and construction.,

The District Judgoe decreed for the wholo amount demanded.
Interest was fixed ab 24 per cent, per annum, on Rs. 5,000, and
on Bs, 2,000 from the 22nd July 1884, which was treated as
it it had beon the date of realizing mesne profits.

On an appeal, the Judicial Commissioner confirmed this,
oxcept that he reduced the rate of iuterest payable from the
institution of the snit from 12 per cent. to 6. He considered
that the appellants bad notdone what they could to obtain the
mesne profils, 1t was his opinion that the defendants, by their
own deliberate act, prevented the happening of the event on
the oconrrense of which the Rs, 2,000 wers to become payable
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to the plaintiff ou the bond. The latter was, thevefore, entitled
to treat the contract as ab an end, and to sue for damages. A
fair measuve of damages was the principal amount and inferest
as claimed by the plaintiff. He maintained the decree giving the
full amount of principal claimed with interest as above stated.

By order of the 7th October 1890, the Judicial Commis-
sioner cortified that the case satisfied the requirements of section
546 of the Civil Procedure Code, and, on ihe 1st December 1830,
an order was made admitting an appeal to the Queen in Couneil.

On this appeal,—

Mr. J. [). Mayne, for the appellants, before entering on his
argument on the appeal, asked permission to confine his ease to
the Rs. 2,000, as he had no prospect of success with regard to
the rest of the amount decreed. This appears in the appellants’
printed case.

Mr, C. W. Arathoon, for the respondent, objected that this
would bring the value of the appeal to helow the amount of
Rs. 10,000, the prescribed limit for the admission of an appeal
nnder the Civil Procedure Code. He referred to sections 595 and
506, and argued thab this course showed the appeal to be
incompetent.

Their Liordships disallowed the objection, and permitted the
withdrawal, observing that there had been no objection tuken
at the fime of the delivery of the appellants’ case to the vespon-
dent. '

Mr. 2. D. Mayne, for the appellants, then argued that there
was error in the jndgment of the Judicial Commissioner, and
the question between the parties should have been decided on
the principal facts that the event npon which the sum of Bs. 2,000
was, according to the contract of 1879, to become payahle,
never took place, The occurrence of the event had not been
prevented by any act, or omission, on the part of the defendants.
Referring to the proceedings, it was clear that ths ovder of
the Judicial Commissioner of the 18th February 1884 was
correet. On the 9nd February 1878 Kalka and Chet applied
for execution, treating the order made on the 3rd April 1877,
by the Courb executing the decree of 1866, as a decree for
mesne profits,  Their application was penmling for mors than
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fivo yoars, and was dismissed by the Disirviol Judge on the 10th
August 1883, on the ground that there was no decree giving
mesne profits. This was confirmod by the Judicial Commissioner
on the 18th February 1884, These decisions were correct and
in accordance with decided cases, of which Mosoodun Lal v,
Belares Singk (1) wmight be ciled. Tt was not incumbent on
the decree-holders, when the Courts cxeculing the decres of
1866 did not allow execution for mesno profits, to appeal,
That would have been to attempt what would have had ne
probability of succeeding. Also, as 1o bringing a suit, the
decree-holders in 1884 were out of time. Therefore, the com-
promise of July 1884 could not be treated ashaving been the cause
which prevented the realization of the mesne profils, to which,
in trutl, tho decres-holders never had any right, and they had
none which they could abandon. They were in no different
position, regarding the mesne profifs, after the compromise, from
the position they had occupied hefore it was entored into.

Mr. €. W. Arathoon, for the respoudent, argued that the
judgment of the Appellate Court below was right. Due import-
ance should be given to the fact thal both parlies to the hond of
1879 had contracted in the belief thal the order of the 8rd April
1877 was effective and binding and thab mesne profits could be
realized. Not for somoe years altorwards was that order reversed ;
and it was submitied that the order in 1883 wade by the District
Judge, reversing it, wag heyond his powers and irregular, supported
though it was by the Judicial Conmunissioner in 1874, If to be
reversed, it shonld have been reversed in duo conrse and in due
time, Passing to the view taken below that the realizing mesne
profits had been prevented by tho decree-holders themselves, it
was argued that the obligation upon them was to nse diligence fo
getin the mesne profits veforved to in their contract. Instead of

~acting in accordance with this 1eg:xi duty, they omitted to appeal

and" had abandoned them in a compromise with the judgment-
debtor. Tlereupon it was the consequence that they could -
not insist, by way of defence in a snit for the money Whmh
they had contracted to pay, thatthe ovent contemplated had not

(1) B. LR (Sap. Vol), 602
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oceurred. There was also the admission in the bond that the
money was due. If the source, which at the time of the contract
was believed to be available, for supplying the money to be paid
for services rendered by Salig Ram, was not awvailable, it still
remained that the money was claimable ; and it had been rightly
decreed. TFor the performance of the contract it was not essential
that the money should be raised in the manner indicated as the
means of obtaining it ; and if the particular means failed, thera
still remained a right to the money, and it should he decreed.

fr. J. D, Mayne was only called wpon to reply as to the
costs, and submitted that he should be allowed the costs of the
appeal.

Afterwards, on the 8th December, their Lovdships’ judgment
was delivered by

Lorp Davav.—It is nob necessary to stale the deluils of the
carlier litigation out of which the present case hasarisen. Seffico
it to say that prior to and inthe month of April 1877, Kalka Bingh
and Chet Singh, the present appellants, held & decree, dated tho
10th October 1866, for recovery of a seven annas’ share of the
Baniginau Talug, the remaining shares being held by Devi Singh
and Daryao Singh in certain proportions. The decree of the 10th
October 1860 did not contain any ovder or direction for payment
of mesne profits,

Tha present appellants, however, made an application in their
suit for payment to them of mesne profits ncerved during the
time they were out of possession after the decree of the 10th
October 1866, On the 3rd April 1877, the Deputy Commissioner
made an order in assumed execution of the decree giving the
decree-holders mesne profits, This order 13 =aid to have been
afirmed by the Commissioner, and it is said ihat the Judicial
(fomrmissioner rejected a second appeal a3 inadmissible.

The order of the rd April 1877 was not proceeded with for some
reason, and on the 10th Angust 1883 an application to proceed
upon it was dismissed by the District Judge, on the ground that
there wag no decree giving mesne profits to the applicants, and
that dectsion was afirmed by the Judicial Commissioner on the
15th Febroary 1884, Mr. Arathoon contended that the decision
of the District Judge and Judicial Commissioner was beyond their
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jurisdiction and ought to be disregarded, on the technieal ground
that they were bonnd by the order of the 8rd April 1877. Their
Lordships, however, cannot take this view. It is not disputed that
the Court executing the decree of the 10th October 18G6 had, in
fact, no power to award mesne profits not mentioned in that
decree, and their Lordships agree with the Judicial Commissioner
that the order of the 8rd April 1877 was no decree and +as
made without jurisdiction, and the application to the District
Judge was, therefore, properly dismissed,

In the meantime the bonds which have given rise to the
questions in the present appeal had hbeen executed.  The present
suitis brought by the minor son of one Munshi Salig Ram,
deceased, against the appellanty, upon a bond, dated the 23rd August
1879, It will be convenient in the first instance fo wnention two
earlier honds, On the Ist February 1875 the appellant, Kalka
Singh, guve Salig Rama bond for Rs. 2,500, exprassed to he due
from Kalka Singh to Salig Ram, and on the 11th December 1877
the same appellant executed a second bond to Salig Ram, who,
it shonld be mentioned, wasa pleader, and had acted for the appel-
lants in the previous litigation, The material part of this hond is
a8 follows :—

“Ts. 2,000, on account of pleaders’ foe in the suit for mesne profits, are dua
{rom me to Sulig Ram, pleader, son of Mithu Lal, caste Kayeth, resident of
Tarimpur, and wherens o decree for mesne profits has already been passed, and
the amount thereof remains to be dstermined after examining the sccounts,
therefore I do hereby declare that wheu the mesne profits of scven annag’
ghare in Iluka Banisman are realized, I shall pay Rs. 2,000, a moiety of
which is Rs. 1,000, to the said Lala Sulig Rom, without any objection and
withont interest, as soon ag any amount is realized by me, and that, if
when the mesne profits are realized I do not pay the aforesaid amount, T

ghall pay intsregt thercon at the rate of 2 per cent. per mensem  from the
date of realizotion.”

The operative part of the hond of the 28rd August 1879,

which is now in suit, is as followg ;-

“Whereas Rs. 5,500 on arcount of bonds, dated 1st I‘ebluary1876,
and 11th December 1877, are due from me to Salig Ram, son of Mithu
Lal, Kanungo, vesident and zemindar of Sikandarpur, District Shahjehonpur,
at present reriding in  Narainpuv District, Sitapur, and we have borrowed
Ry, 1,600 in rash from tha sajd Lals, the first condition is this that Re, 5,000,
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we shall pay withont interest on the 15th of the month of Magh, 1287 Fashi,
and Rs. 2,000 we shall pay at the time of realization of wmesne profits,
for which a decree has already been passedin favour of us, the declarants,
and in execution of whicl decree the property of Devi Singh and Daryao
Singh, judgment-debtors, has been attached.”

The sixth and ninth conditions of the bond ave as follows 1=

4The sixth condition is this that, if at the time of realization of the
aforesaid decreed mesne profits, (we) do not pay upthe sumof Rs. 2,000
to the morlgagee, interest at 2 per cent., or Rs. 2,000, shall be due from ua
from the date of realization of the mesne profits, and the mortgagee shall have
power to realize the sum of Re. 2,000 with interest at 2 per cont. per men-
gem from any of my movenble and immoveable property he please.

“The ninth condition is this that, if (we), notwithstanding the mesne profits
being renlized, do not pay the sum of Rs. 2,000 and intovest atl 2 per cent.
from the date of realization of the mesne profits, the mortgaged share of the
village shall not be deemed liable to vedemption till the said amount with
interest thereof has been paid up.”

Tt will be observed that prior to the execution of either the
bond of 1877 orthat of 1879, the order of the 3rd April 1877
had been made and stood unreversed, although nothing had been
done in pursuance of it,

It is stated in the record that after the order of the 15th
February 1884, the present appellants applied to the Judicial
Commissioner for leave to appeal to Her Majesty in Council
against that ovder, but the application was refused, They did
not apply to Her Mujesty in Couneil for special leave to appeals
But on the 22nd July 1684 Devi Singh and the appellants signed
a doed of relense aF Bomproniise {ov settlement of the litiga~
tion between them. Thereby Devi Singh agresd -to withdvaw a
petition he had presented for a revival of his appeal against the
appellants’ decree of the 10th October 1866, and to waive all
further claim to the prosecation of such appeal. On the other
hand,; the appellants rencunced all claim to mesne profits on
their decree of the 10th October 1866, and specially agreed not
to prosecute any appeal to Her Majesty in Council against the
Judicial Commissioner’s order of the 15th February 1884, And
ach party gave up all claims to costs against the other.

The present suit was commenced in Novemher 1887. By his
plaint the plaintiff and present respondent sued on the bond of the
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23ed August 1879 to rocover the sum of Rs, 17,880, the whole
amonnt claimed 1o be due for principal and inferest, treating the
bond a3 a subsisling continuing obligation for paymenl of the
s, 2,000 and interest as well as for the larger sum. He also
alleged that the defendants had withdrawn [vom the deeree {or
mesne profits against the judgment-debbor by the deed of com-
promise. The defendants and present appellants pleaded mis-
reprosentation, fraud and want of consideration to the whole
demand. They denied that they hud waiveld their cliim against
the judgment-debtor for mesne profits, and averred that there
was 1o decreo for mesne profits.

On the 12th Novembor 1838, the District Judgo gave judg-
ment for tha respondent {or the whole amount sought by the plaint,
and his deeree was confirmod by the Judicial Commissioner on the
16th Junc 1890 with a small variation as to rale of interest. The
learned Commissioner held that the appollants by their own
deliberate act prevented the huppening of the event on the occur
rence of which the Rs. 2,000 wera to becowte payable Lo the res.
pondent, and he was, therefore, entitled to pnt an end to the con-
tract and suo the appollants for damages,

This is an appeal against tho whole deerce. A certificate was
given in the presenco of the partics that the value of the matler
in dispute on appeal escoeded Rs. 10,000, The appellants’
Counsol, however, being salisfind that the appenl could not suoceed
as Lo the whole demand has by his printed case and at the bar eon-
fined bis argument to the question of Re. 2, C\M and interest them-
on. In these circumstances Mr. Arathoon, for the respondent, ma! T
a preliminary objection to the hearing of this appeal, an the grownd
Lhat the subject-matter of it was now reduced below e 10,000,
and the appeal was, thercfore, incompetent. Their lordshys

camnot accede to ihis objection. On the one hand there is no
doubt thut, if a certificate be granted, or leave to appeal given, by
the Court below in a matter in which they haveno JUIIS‘
diction, 1t would be the right, and, in ordinary circumstances, the
duty of their Lordships to dismiss the appeal as mcompetent.
But, on the other hand, if an appeal iy competently made, and lt
appears to their Lordships after wrgument or is admitted ab the
bar, that the greater parb of it musl fail, it is the congkant pmctlc*’
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of their Lordships to give relief in respect of the portion in
which the appellant succeeds, notwithstunding that tho subject-
matter of that portion of the appeal may be lessthan the pre-
seribed limit.  Their Lordships see no reason to doubt the bong-
file intention to appeal against the whole decree, and they regard
this case in the same way as if Mr. Mayne had opened the whole
case {0 their Lordships, and his client ought not to be in a
worse position, because, in the exereiss of his diseretion, and avail-
ing himsell of his experience, the learned Counsel dotermined not
to waste the publie time by doing so.

On the merits of the ease their Lordships cannot
agree with the learned Judicial Commissioner thal the
appellants were under any obligation to apply to Her Majesty
in Council for special leave to appeal against the order of
the 18th February 1884, oc that by their deliberato act in not
doing so, or in executing the doed of compromise, they pre-
vented mesne profits being recovered. The truth is there was
no decree for mesne profits, and the Court could not, under the
guise of execution, cither add words to the decree, or give it a
new and extended effect. There was no question of a fresh suit
for the recovery of the mosne profits. And, indoeed, it appears that
such a suit would have been barred by the Limitation Actat the
date of the deed of compromise, and could not, therefors, have heen
commenced with any prospect of success. It is plain when the
facts ave looked at that thers was no real concossion made by the
appellants in the deed of compromisé, because the right purporting
to he given up had no esistence. Thelr Lordships are, therefore,
of opinion that the obligalion for payment of the Rs, 2,000 and
interest out of mesne profils never took effect, or hecame enforceable,
and that ibis not proved that the non~occmrrence of the condition
was duo to the condnet or default of the appellants.

1t was suggested in the course of the argument that, although
the paymont of the debt in the mode and form agreed wpon lad
become impossible, the obligation to pay the debt (the existence
and amount of which is admitted in the bond) remained and
might be enforced against the appellants. In the first place, their
Lordships observe thatno such case is raised in the pleadings, or
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apparently was argued in the Courts below, and further that thejy
Lordships have only a translation of the instrament containing the
admission, 1t is impossible to say that the case, if put forward iy
the Courts below, might not have been met by some evidence, or
that the exact wording of the bond might not have heen important
from this point of view. In the next place, although an unqualified
admission of a debt no doubt implies a promise to pay it, their
Lordships are not prepared to hold that that is necessarily so where
there is an express prowise to pay in a particular manner,
must depend on the construction of the instrument in each cage s
and their Lordships think in the present case that the admission
of the debt, by whicli the obligation is prefaced in the bonds of 1877
and 1879, does not import an unqualified or unconditional promis
to pay, bul is referable to the particular obligation, or (in other
words) is introduced for the purpose only of fixing the amount
for which the obligation is given, and which the obligor agrees
to pay in the stipulated manner and not otherwise.

Their Lordships, therofore, will humbly advise Hor Majesty that
the decree of the Judicial Commissioner be varied by omiting
from the amount decreed to the respondent the sum of Rs. 2,000
and the interost on that sum, and the direction as to the costs of
the appeal. This will not disturb the order for payment of costs
in the decree of the District Judge.

With regard tothe costs of the appei- i Sue Jndieial Comuis-
sioner and of this appeal, their Tordships cunsider i, ‘l}mqmueh
as in the result the appella: fs have partly sncocodcd, i, kv

fuiled, the yarties should bear their own ecosty, wud thq W
advise Her Majesty.

Appeal allowed.

Solicitors for the appellant: Messrs. 7. L. Wilson § Co..

Solicitors for the respondent: Messrs. Young, Jackson §
Beurd.
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