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1894 1t renwins now to censider the question of sentence, The
Bamnarany 2ccused has been sentenced to six months’ rigorous imprisonment,
Ramw  the learned Deputy Magistrate Leing of opinion that the offence is
GuAvN'sm— of a very grave nature ; and so, no doubt, it would bave been, if it
BAM, - gould have been affirmatively found that the intention was, ag Le
evidently thinks it was, to commit adallery ; but, as we have saig

above, though the intention was a guilly one, it is not easy to de-

termine which of the several guilty intentions that constitate the

offence of criminal trespass, the accused had when ho ontersd the

voom in question. That being so, he is enlitled to the benelit of

that finding to this extent that the punishment lo he awarded to

him should only be that which is sufficient for the offence of Inrking

house trespass by night with the least possible culpable intention,

Having regard to this fact, and to the condition in 1fo of the
aceused, we- think that a sentonce of simple imprisonment for ong
month will fully meet the ends of justice. Accordingly we affirm
{he conviction and reduce the sentence to one of simplo imprison-
ment {for ono month.

H Conviction upheld,

APPELLATE CIVIL,

Before Mr Justice Maepherson and My Justize Bunerjee.

1895 DEVI PERSAD anp oruurs (DesNnants) o, GUNWANTI ROETR
Janaary 23, (PramNILRy.)

Lindw Lrw—Joint family—Mitalshara—Right of o widow o receive main-
lenance from her husband’s brothers and nephew—Death of the plointiff's
Lusband priorto his futher’s death. ‘ ‘

In o juiot Hinde family governed by the Mitakshara law, the property
of §, the father, consisted, al any rate partly, of ancestral property, He

died leaving three sons and one grandson (son of a predecensed son), 4,

another son of §, died childless before his father, leaving his widew,

the plaintiff. In a suil by her against the hrothors and the nephew of her

Liusband for maintenance in which she claimed Rs, 100 & monlh ; ‘

Held, thab as the plaintilf's husband had o vosted interest in the ancestral
property, and could have, even during his father's lifetime, enforced patition

“Appeal from Original Decree No. 385 of 1803, againal ths decree of B&bl'l“
Saroda Persad Chattorjee, Subordinats Judge of Sarun, dated 20th September:
1893.
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of that property, and as the Hindu law provides that the survivisg coparceners 1895
ghould maintain the widow of a deceased coparcener, the plajntiff wag —————

. ; k Duvi Prrsap
entitled to maintenance,

2.
Held, also, that in determining the amount of maintenance the Court should GUIE‘(‘;:‘;N‘”
NOLG.

take into considerution not only the reasonable wauts of w person in her
position of life, but also the monns of the family of her husband.

Khetramani Dasi v. Kashinoth Das (1), Laljeet Singh v. Ruj Coomar
Singh (2), Suraj Bunst Koer v. Sheo Persad Singh (3), Junki v. Nund Ram
(4), Kamini Dassoe v. Chandre Pode Mondle (5), Adhibui v. Cursandas
Nuthu (8), Nittokissoree Dussee v. Jogendro Neuth Mullick (7), and Buisni
v. Rup Singh (8) referred to.

Tuts appeal arose oul of an action [or maintenance brought
by o Hindu widow against the brothers and nephew of her de-
ceased husband, One Sant Lal died, leaving him surviving three
sons, Devi Persad, Kosilanund, Golap Chand, and a grandson
by a predeccased son, Ram Lal. The plaintiff was the widow of
the youngest son of Sant Lal, who died childiess on the 22nd
February 1870 in the lifetime of his father. The parties were ad-
mittedly members of a joint Hindu [Lunily governed by the
Mitakshara law, The plaintiff’s case was that after thoe death of her
husband, she continued to live as a member of the joint family
with the other members till Decsmber 1858, when the defendants
separated from her and ceased giving her any maintenanco, and
she was obliged to go and stuy wilh her father., Sho claimed
maintenance, as a charge upon the family estate, at the rate of
s, 100 per month..

The defendants resisted her elaim, meinly on two grounds,
viz., (1) that the husband of the plaintiff having died during ‘the
lifelime of his father ske wuas not entltled to any mainieunnce,
and (2) that the amount claimed was cxcessive. The Sabordinate
Judge overraled the objections of the defendants, and decreed the
plaintiff's suit with costs. From this decision the defendants
appealed to the High Comt.

() 2B.L. R,A.C, 15: 10W, B, I B,, 80

(2) 12 B, L. 1., 373 : 20 W. R,, 837.
(8) 1L R., 5 Calc,, 148 . (4) T L. R, 11 AL, 194
() LL. R, 17 Cule., 873, (6) I L. R., 11 Bow:, 199,
(1) L. R, 51, A, 55, (8) I L. R., 12 AlL, 558.
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The Advoente General (Sivr Charles Paul), Moulvi Mahomad:

Dev Pewsan Yasaof, and Babu Saligram Singh, for the appellants,

o
GuNwANTL
Kopg.

Dr. Rash Behary Ghosh, and Dr. Ashutosh Mookerjee, for the
respondent. '

The Adusocate General contended that, if the plaintiff was on-
titled at all to maintenance, which was deniod, the amoant allowed
was excessive. The amount should be fixed with reference to
the raasonable wants of the plaintift, and not with reference to
the value of the ocstate, Beerpertab Suhee v. Rajender Pertal
Sahee (1). If the value of the estato ho taken ivnto consideration,‘
it should be the valus at the time whon the plaintiff’s vight to
maintenance acerued, ie., when her husbund died, and not, as the
Bubordinate Judge has held, when the maintenance was actually
elaimed.

Moulvi Mahomed Yusoof on the same side.—The plaintiff
is not entitled to any maintenance, as her husband diod during
the lifatime of his father; he had on'y an inchoats interest in
the property, and his widow had no legal elaim for maintenance
against her father-in-law, nor has she any such claim ngainst her
hrothers-in-law. The Mitakshara nowhere lays down that a
widow in the position of ihe plaintiff is entitled to'maintenance,
sec Milakshara, Chapter I, sections 5, 10, 11, 14, Kasheenath:
Doss vo Khelturmonee Dossee (2), Devi Parshad v Thakur Dial
(8), and Bhimul Doss v. Choonee Lall (L) were referved to,

Dr. Rash Behary Ghose for the respendent.—~That a Hindu
widow in the position of the plainbiff is entitled to separato main-
tenance is n well sobtlod proposition of law; see Adhibal v.'
Cursandas Nathu (5), Janki v, Nand Ram (6), Kamini Dassee
v. Chandra Pode Mondle (7), Suvitri Bii v, Luami Bai (8),
Prithi Sirg v. Ruj Kooer (9). The cases relied upon by the other!
side have no application.

As to the amount of maintenanee to be allowed this Conit

(1) 12 Moo. T, A, 7, @) 9 W, R, 413,

(3) L. L. &., 1 AlL, 105. (4) L L. R, 2 Culc., 879,
() 1 T. R, 11 Bom,, 199, (6) LL.R., 11 All, 194.
(1) L L. R., 17 Culo., 373, . (8 LL.R, 2 Bowm, 673.

(9) 12 B. L. B, 238,
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vught not to interfere with the order of the Court below unless
vory strong grounds nre made out: Collector of Madura v, Mutu
Rumalinga Suthupatty (1), In fixing the amount of muintenance
the Court has to consider what would be the fair wants of a person
in the positinn and rank in life of the claimant, and the wealth
of the family is a propcr element in dotermining this question.
The amount ought not to he determined with referen e to tle
consideration that the life of a Hindu widow should beof a
peculiarly ascetic chavacter: Baisnl v. Rup Sing (2) 3 Mayne’s
Hinda Tow, bth elition, section 417. The question raised by
the other side, viz., what is the point of time at which the value
of the estate ought lo be taken into consideration does not veally
arise, as the amount of maintenance allowed is very moderate,
regard being halto the wealth and circumstances of the family,
even al, the 1ime when the plaintifl’s husbnd died.

The Advocate-General veplied,

Ths jndg:ﬁent of the Court (MacrumrsoN and RaNgnsng, JJ.)
wag delivered by

Baymrsne, J.- This appeal urises out of a suit brought by the
plaintiff, respondent, to estublish her right to maintenance oul of the
family estate of the defendanis, and to recovér arrears of mainton-
ance for the last fifteen months at the rate of Rs. 100 a month, on
the allogation that the defendants Nos, 1 to 3, the father of the
defendant No. 4 and the late Babu Ajadhyn Persad, husband of
the plaintitl, swere the five sons of one’Bubu Sant Lal, forming a
joint tunily governed by the Mitakshara law 5 that after the death
of her hasband, the plaintiff continued to live asa member of the
family in joint mess with the other members down to Docember
1889, when the delendants refused to mainiain her, and =l was
obliged to go to her father’s house 5 and that having repurd to the
pesition and moang of the family, the plaintiff is entitled to Ry, 100
a month for her maintenance,

The defence was that the plainfiff was not entitled to
maintenance, her hushand having predeceased his father ; that the
defendants never refused to maintain her, and that the amount of

()1B. L. R, 2. C, 1; 12 Moo. I A, 307,
(%) L LR, 12Al, 585,
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maintenance claimed was excessive.  Aba later stage of the case,

—— .
Davi Presap & further defence was urged on behalf of defendant No. 4, namely,

v
GUNWANTE
Koke.

that the plaintiff was not entitled to any maintenance as she had
recoived Rs. 10,000 for her maintenance from her futherin-
law, and had ornaments to the value of Rs. 5,000.

Upon theso ploadings the following issnes were framed by the
Court helow :—

1st,—Is the plaintiff enfitled to receive maintenance from the
defendants, neotwithstanding that her husband predeceased Lis
father ? Did the plaintiff receive any stridhan from Ler father-ina
Jaw in lieu of her maintenance?

2nd.~ Considering the position and means of the joint family,
what amount of manthly allowance is the plaintiff entitled to on
aceonnt of her maintenance ?

Jrd.~To what velief is the plaintiff eutitled in the suit ?

Upon those issuos, the learned Subordinate Judge has held that
the joint property of the family in the hands of Sant Lal consisted
partly at least of ancestral property which had come down from
his father ; that the allegation of the plain{iff having received
stridlan in leu of maintenance was nob true, and that the plaintiff
was entitled to muaintenance at the rate elaimed out of the family
estate upon which it was a charge ; and he has accordingly given
the plaintiff a decree in [ull,

Against that decree the defendants have preferved this appeal,
and it is contended on their behalf —

Ist.—That the Cowrt below is wrong in holding that the
plaintiff is entitled to claim maintenance when her hushand pre-
deceased his futher ; ‘ ‘

Zind.~That the Cowrt below was wrong in disallowing the
prayer of the defondant No. 4 for process to enforce the aitends
ance of his witnesses ;

drd.~That the Court below iy wrong in fixing the muainten-
ance at Rs, 100 a month, which is an excessive amount

Upon the first point, itis arguod for the appellant that the
plaintifl’s busband having predeceased his father, Sant Tal, the
plaintiff bad no legal right to claim matntenance [rom har father-
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in-law, and in support of this contention the case of Khetramani  1q05

Dasi v, Kashinath Das (1) 1s cited 5 nor can she have, it is nrged, Devy PrsAD

any better claim against the defendants, as they took the estate not 2.
: . Svavrahi G UNWANTL
by inheritance but by survivorship, Koux,

We do not consider this argument sonnd, It is unneeessary
in this case to decide whether a daughter-in-law whose Lushand
has predeceased his father and who leaves her father-in-law’s house
without any reason, is entitled to claim separale maintenance from
him, as we find upon the evidence that the plaintiff in this case
has left the family house of her late husband in consequence of
ill-treatment, This being premised, we would obscrve that even
if the plaintiff's claim for maintenance had beon against the father-
in-law himself, the case of Khetramani Dasi v. Kashinath Das
(1) would be no answer to it. That was'a case under the Rengal
Sohool of Hindu law, according to which the son has no
right in his father’s estate during his lifctime ; whercas this
is a case governed hy the Mitakshara law, undor which the
son has a vested interest in the property of his father, in-

“herited from his grandfather 5 and the property of Sant Tl was
partly al least ancestral property of that deseviption. Of such
proparty, the plaintiff's hushband could, even during his father’s
lifetime, have enforced partition, See Mitakshara, Chapter I,
section V, 8, 10 3 Laljeet Singh v. Raj Coomar Singh (2), Suraj
Bunsi Koer v. Sheo Persad Singh (8), Such a case must there-
fora involve considerations very different from those wpon which
the decision in the Bengal cuse cited for the appellants was
based. Here the father could not, when the son was alive,
resist the danghter-in-liw’s claim to mnintenance, for if he
refused to maintain her, the result wouald be that ler husband
would enforce partition of hisshare. And it does not stand to
sreason that the death of the son, which, on the one hand, places the
daughter-in-law ina more helpless condilion, while, on the other,
it cnlarges to some extent the father's estate, should extinguish
his liability to maintain her, It is true that the father in such

() 2B.1.B, A. C, 15; 10 W. R., . B, 89.
(2) 12B. LR, 373 ;20 W.R,337.  (3) L L. R, 5 Cale,, 148,
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a case does nol take anything from the son by inlieritance in the
strict senso of the torm; but his estate and that of {he
other coparceners aro enlurgod by survivorship, by the death
of the son, who was one of the coparceners. Accordingly
Hinda law provides, asreason and justice require, that the
surviving coparceners should maintain the widow of a deceased
coparcener, This provision is te be found in some of those
anciout texts which are adverse to the widow’s claim to inhérit
(sea Nurada, X111, 25, 26), and it is expressly laid down in the
Viramitrodaya, one of the latest anthorifative expositions of the
law of the Mitakshara School. Alter noticing the conflieting texts
relating to the widow's rights, the author of the Viramitrodaya
says: “ Hence the chasto wile of u sonless deceased person
who was separated and nob re-nnited is entitled 1o tulke the entire
estate, but of n sonless person who was unseparaled or reunited,
even Lhe chaste wile is entitled to mere subsistence Ly renson
of toxts of Nurada and others, &e.”  Seo Golap Chundar
Sarkar’s translation, p. 153. And in another place in the samo
chiapter, that is the one relating to the widow’s succession, the
author obsorves: *The suecession, however, of the widow to
the entire estato belonging to her sonless hushand who was un-
separated is opposed to what is declared by Katyayana, for he
sys, ¢ hut when the husband dies unseparated tho wife js enlitled
to fuod and raiment or (fu) he gels a portion of the estate till her
death.” The particle ¢u bears the  sense of “ory lence the
meaning is this: 160 her she may diveetly receive foud and
yaiment, or ol her deatl, e, during her life, she may get so
much share of the properiy as is suflicient for her mainlenance
and for the performance of necessary religious ceremonies which
a woman is competent o perform.  *F %% To this very
subject refors the following text of Narada & ¢ All chnste widows
shoald be maintained with food and raiment by the cldest hrother
of the haghand or by the father-in-law, or-hy any other gentile,’
ie., whoever takes the hushand’s ostate 5 maintenanee is to he
allowed hy reason of succession to the estate.” (Golap Chunder
Sarkar’s translation, pages 178, 174.) . :

If therefore the plaintiff had claimed maintenance against ligt:
father-in-law, she wonld clemly bave been entitled to suceeed.
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The fact of her suit being brought against her husband’s
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brothers and nephew after the death of her father-in-law, and DEvI PErsap

after the family estate had vested entirely in the defendants, G

only adds strength to her claim. For not only does her
father-in-faw’s legal obligation to maintain her, arising from
the fact of part of his estate being ancestral, now attach to

the defendants owing to that portion of the estate having passed -

to them, but also what might have been merely a moral obligation
on her father-in-law to maintain her has become converted into a
legal ohligation on the defendants by reason of his self-rcquired
property having passed to them. The view we take of the law
relating {o the daughter-in-law’s right to maintenance agrees with
that of almost every modern jurist who has examined the subject.
(See Jagannath, Digest, Bk. V., Chapter VIII, Text 412, Com-
mentary ; Strange’s Hindu Law, Vol. 1L, 233, 235, 412 ; West and
Buhler’s Digest, 3rd Edifion, pages 251, 761). It is in accordance
with the usages wnd practice of the Hindu people, and it is amply
supported by the authority of decided cases. [See Janki v.
Nand Ram (1), Khetramani Dasi v. Kashinath Das (2), Komini
Dassee v. Chandra Pode Mondle (3), Adhilai v. Cursandas
Notbo (4), ‘

[After deciding that the second contention of the appellants,
which was not material to this report, also fafled, his Lordship
continued. ]

It remains now to consider the third contention of the

appellants, that is, the one relating to the amount of maintenance.

It is argued that the amount should bave been fixed with
reference, not to the value of the estate, but to the rensonable
wants of a Hindu widow, which, according to the injunctions of her
religion, are of an extremely limited nature and very inexpensive,
and that if the value of the estate in the hands of the defendants
ig to he taken into account at all, it must be not its present value,
but that ab the time of the death of the plaintiffP’s hushand.

The first branch of this argument is so far correct, that the
(1) I L. R, 11 ALL, 195,
(% 2B.L.R,A.C,15; 10 W.R, F. B, 8,
(3) LL.R, 17 Calc., 373, () 1. Ls B,y 11 Bom., 199.
27
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amount of maintenance in cases like the present bears no definite

Davi Prsean and fixed ratio to the value of the estate ; but it cannot be suid that

.
GUSWANTI
KoeR,

the value of tho estate is to be left oub of consideration altogether,
and that the amount isto be the same ahsolute sum in all cases,
depending ounly on the bare cost of the necessary food and clothing
of o single individual. The Hindu shastras no doubt enjoin on
the widow a life of plety and self-denmial, but still in fixing the
amount of her maintenance the Court must consider what would
be the reasonable wants of a person in her position in life ; and this
must lead to a consideration of the means of the family of her
hosband, Then, again, tho antount of her maintenance must be
sufficiont not only for her food and raiment, but also for the per-
formanee of nccessary religious ceremonies, as the second of the
two passages cited above from the Viramitrodaya will shew ; and
these religious ceremonies must be performed by her on a scale
suited to her rank and position in life, so that here again the
means of the family must have to be taken into consideration.
Seo Nitto Kissaree Dossee v. Jogendro Nouth Mullick (1), Boiswi
v, Rup Singh (2). ‘

We do not think it necessary to consider at length the second
branch of the above argnment, as in our opinion the amount fixed
by the Court would not be excessive, oven if it had to be assessed
with reference to the value of the estato of the family atthetime
of the plaintiff’s husband’s death. This wo may add i the view
taken by the Court below.

Upon the evidence we think it may be safely inlerred that the
estabe ab that date ylelded an annual income of about Rs. 25,000
of which tho share of the plaintif’s husband, if he had heen
now living, would have baen one-filth, or Rs. 5,000, and the only
member of her hushand’s family to be supported out of it is the
plaintiff herself. That being so, and having regard to all the
circumstances of the case, the sum of Rs. 100 & month, the amount

-of majutenance fixed by the Court below, is not, in our opinion,

excessivo.
The grounds nrged before us, thevefore, all fail, and this appeal:
mugt consequently be dismissed with costs.
8. 0. ¢, Appeal dismissed,

(P L.R,5L A, 55. (®) L L.R., 12 All, 558,



