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have been better if the Judge had explained that section to the
jury somewhat more fully, But what the learned Judge said in
his charge in explaining section 149 of the Indian Penal Code,
though concise, is in our opinion quite sufficient and clear. We do
not think that there was any misdirection in the Judge’s charge to
the jury.

The two grounds urged before us, therefore, both fail. We see
no reason for interfering with the convictions and sentences, and
we accordingly dismiss the appeal.

H T. B Appeal dismissed.

CRIMINAL REVISION.

Bofore Mr, Justice Beverley and Mv, Justice Bunerjee.
GIRIDHAR CHATTERJER, acent or Namy CuaNDRA @ANeuULY
(Figr Party, Prorvioner) ». EBADULTAH NASKAR axp
orarrs (Sroonp Party, OpposiTe Party).®

Criminal Procedure Cods (Act X of 1882), section 148, para. 5—Assessmont
of costs by Magisirate other than the Magistrate pussing the dacision
and making the order for coste—4pplication within reasonable time.
Where o decision has been given in a caze under section 140 of the

Criminal Procedure Code, and an erder for costs has been made at the sawe

time and by the same Magistrate, there ia bd ohjection to the amount of

such costs being afterwards sssessed by o different Magistrate if an applics-
tion for that purpose ie made to him within & reasonable time.

Bhajal Sonar v. Nirban Singh (1), distinguished.

Tan petitioner instituted criminal proceedings under section
145 of the Criminal Procedure Code, and on the 13th of December
1893 an order was made in his favour by the Deputy Magistrate
of Diamond Harbour, and by the same order the petitioner was
allowed the costs of the proceedings under section 148. The
costs, however, were not assessed till the 14th day of March 1894,
when the second party was divected to pay a certain sum. But

#* Oriminal Revision No. 640 of 1894, against the order passed by Babu
RKhagendra Nath Mitter, Deputy Magistrate of Dismond Harbour, dated the
27th day of August 1894,

(1) L. R, 21 Cale., 609.
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ps this was done without notice to, and in the ahssnce of, the
second party, the order of the Doputy Magistrate assessing costs
was set aside by the High Court, and the case was sent back in
order that the Deputy Magistrate might deal with the case accord-
ing to law upon notics to the second party. The Deputy Magis-
trate who made the order for costs had, however, in the meantime
been transferred to anothor district, and his successor, on the 27ih
August, vefused to nssess the costs, the order for which was made
by his predecessor, The petitioner applied o the High Court
and on the 26th day of October obtained & rule calling on the
opposite parby to show cause why the order of the Deputy Magis-
trate should not be set aside,

Babu Boido Nath Dutt, for the petitioner, in support of the rule,
—The Deputy Magistrate, when he passed lis decision under
section 143 of the Criminal Procedure Code, also made the order
for costs under section 148. Assessing costs is a mere ministerial
work, and can be done by the successor in office. In civil suits
the Judge deciding the case awards costs and the taxing officer
taxes the costs.

Babu Sarat Chundra Rai, in showing cause against the rule,
relied on the case of Bhojal Sonar v. Nivban Singh (1), where it
was held that a successor in office had no jurisdiciion ta make an
order assessing costs.

The following judgments were delivered by the Court (Bvir.
Ley and BANERIEE, JJ.) 1~ ‘

BuvirLzy, J.—The fols in this case are these: On the 18th
December 1 893 an order was made in favonr of the petitioner under
seclion 143 of the Code of Civil Procedure, and by the same order
he was allowed the costs of the proceeding under section 148, The
costs, however, were not assessed till the 14th March 1894, when
the second party was directad {o pay a certain sum. Thal order
was seb aside by this Court on the 9th May, on the ground that
it had been made in the absence of the second party, and the case
was sent back “in ovder that the Deputy Magistrate might deal
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with the case according to law upon notice to the petitioner.” The -

Deputy Magistrate, who made the order for costs, had, however,

(1) LL, R, 21 Oalc., 609,
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i the meantime been transferved to another district, and lis
successor on the 27th August refused to assess the costs, the order
for which was made by his predecessor.

On 1be 26th October the petitioner obtained this rule, c'ﬂlmg
on the other side to show camse why the Deputy Magistrate’s
order of the 27th Aungust should not be set aside, and why he
should not be directed to assess the eosts,

The Deputy Magistrate’s order, ne doubt, followed the deci-
gion in Bhojal Sonar v, Nirban Singl (1), to which I was a party,
and in which it was held that a Magistrate “ had no jurisdiction
to assess the costs more tham two years after the order for costs
had been made Dby his predecessor.” In that decision reference
was mado to another case, in which it was held that it is only the
Magistrate who passes the decision under section 145 whe is
authorised to make an order as to payment of costs under .
section 148,

In the case of Issur Chowdhry v, Bibijar Khatun decided by
Macpherson and Banerjee, JJ., en 5th January 1891, these
learned Judges expressed the opinion that an order for costs
ought to be made at the time of the decision, but the matter was
decided on another ground.

In the present ease the order for costs was made ab the tnne
the decision was passed and by the same Magistrate who passed
the decision. That being so, I think there is no objection to the
eosts being assessed by a different Magistrate, if application is made
to him within a reasonable time., In the ease of Bhojal Sonar v.
Nirban Singh (1), what mainly influenced me in refusing to inter-
fere was the great delay that had been allowed to occur between
the order for, and the assessment of, the costs, though I am bound
to add that Mr. Justice Hill is still of opinion that ihat decision.
was right as a matter of law.

The provision in question is of a quasi civil character, and
indeed the language of the section appears to have been borrowed
from section 219 of the Code of Civil Procedure, and it is not
necessary in civil cases that the costs should be assessed or taxed
at the time of the decision, or by the same officer who decided the

ase.
(1) LL, R, 21 Cale., 609,
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1 am aceordingly of opinion that the rule should be made 1895
absolute, to set aside the order of the Deputy Magistrate of 27th ~Grrnars
Angust 1894, and to direct him to assess the costs according to Cmarreniur

o

law. EpAnuLLAY
Bawering, J.—~1 concur. N4SKAR.

8. 0. B. Rule made absolute.

Bofore Mr. Jusiice Beverley and Mr. Justice Banerjee.
BINODA SUNDARI CHOWDRURANI (Prrrrioner) » KALI KRISTO 1896
PAL CHOWDHURY awp ornees (Upposiri Panry.) # January 18,
Criminal Procedure Code (dAct X of 1888), saction 148, para, $— Magistrale -
passing a decision,” Meaning of—Qurder for costs.

The award of costs under section 148 of the Code of Criminal Procedure
is o quasi civil proceeding, and should be made by the Magisirate at the time
of passing his decision under section 145, in the same manner as undet section
218 of the Code of Civil Procedure the orvder for costs of any applicstion
should be made whon the application is disposed of.

Where, however, the decision under section 145 was passed on 19th
December 1893, and the application for costs was mede on 21st December,
but owing to delay arising from the action of the objectors the order for
costs was not made until 16th June 1894, but then by the same Magisirate
who passed the order undor section 145 : Held, that the order was not void
for want of jurisdiction, and, there being no sngpestion that it was unjust
or improper on the merits, the Court declined to interfere with it in the exer-
cigs of thelr disoretionary power of revision nnder section 439.

Karr Krisro Par Omowpnuny and others institnted pro-
ceedings under section 145 of the Code of Criminal Procedure
and wers retained in possession by an order of the Deputy Magis-
trate of Dacca, dated the 19th of December 1893, Two days after,
i.6., on the 21st of December, they applied for eosls under section
148, para. 8. This application was not taken up and disposed of
at onoe, but was postpened at the request of some of the epposite
party, pending the result of amotion to the High Court ageinst the
order of the 19th December in the original proceedings. Even-
tually on the 16th of June1894 the costs were " assessed, and
adjudged to be payable to the party retained in possession. On the
14th of August 1894, two of the opposite parby, Soshi Mohun and

% (Criminal Revislon No. 507 of 1894, against the order pagsed by Babu
Jnsn Bankar Sen, Deputy Magistrate of Dacon, dafed the I6th of June 1894,



