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1894 As to this last-mentioned case, it was very properly admitted

for the appellant thas, if the reasoning on which it was based wag

v. correct, it would conclude the present question ; but it was argued
RAIRISHORI . ‘o .

Bamwasz that that reasoning had been practically overruled by the Privy

Council in Moniram Kolita v, Keri Kolitani (1). We have, how-

ever, shewn above that that is not so,and that their Lordships in the

case of Moniram Kolita v. Keré Kolitani had not before them the

commentary of Raghunandana with the full toxt of Katyayana

therein cited, upon which Mr. Justice Romesh Chunder Mitter’s

judgment is really based ; and they could not have pronounced

any authoritative opinion upon malters that were not hefore them,

o
RAMANARDA

‘While the foregoing authorities support the view which the
respondents contend for, no text or case nnder the Bengal School
of Law was ciled, nor are we aware ol any, in favour of the
opposite view. The cases cited hy the learned vakil for the
appellant, namely, Advyupa v. Rudrava (2), Ganga Jati v, Glasita
(8), and Kojigadu v. Lakshmi (4), are in the first place not all in
point, and in the second place they are all under Schools of Hindu

~ Law other than the Bengal School, and were decided with refer-
ence to authorities different from those that are specially followed
in the district with which we have now to deal. They do not,
therefore, in our opinion affect the decision of the present case,

The result then is that the appeal fails and must be dismissed
with costs. o

5V W Appeal dismissed.

Béfore M, Justice Norris and My, Juslice Banerjee,

1804 HEM CHUNDER SANYAL (Prarwrirr) ». SARNAMOYI DEBT awp
May 23. ANOtHER (DurpNpANTs.) ¥

Hindy Law—Rerersioners— A rrangement belween widow and peversionsy—
Relinquishment by Hindu widow of her life interest to reversio1zea¢Géﬂ
by reversioner lo widow of moialy of estate—Declaratory decree, Suil fm'i« ‘
Suit by reversioner in lifetime of widow—Specific Relief Act (I of 1877’;)"
section 42, o

* Appeul from Original Decree No, 29 of 1893, against the decres of

Babu Shumbhoo Chander Nag, Subordinate Judge of Pubna end Bogra, dated

the 30th of Junuary 1893.

(1) T. L. R., 5 Cole., 776 (2) T. L, R., 4 Bom., 104,
@) L L. k., 1 AlL, 46 () LL. R, 5 Mad, 149.
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M died, posscssod of certain innnoveable propertics, and leaving iwo
widows, one of whom died shortly after him, loaving a daughter's son B,
The ether widow § came Lo an arrangement with £, under which, en 9th
Decelﬁber 1889, two deeds wore excented, by the fist of which § relinquish-
od to R hor life interest in the properties she inherited as widow of A/,
and by the other B conveyed to § an absolute right iu hall the properties so
relinquished, retaining the other half himwelf, B died on 27ih November
1890, ond his widow P cume inlo possession of the half shwe of the
" properties belonging to him. In a snit by the plaintiff, as the next reversionary
hbir of M for a declaration that the deeds were invalid, wod did not aflect
his revergionary right,—

Held, that the suit was maintainablein the lifetime of the widow. Jsni
Dut Koer v. Hansbutt! Koerain (1) referved to ; Pirthi Pal Kumwor v. Guman
Kumwar (2) ; Bhujendro Bhusan Chattejee v. Tviguna Nath Mookerjee (3) :
and Kattama Natchier v. Dorasinga Taver (4), distinguished,

Held, also, following the case of Nobokishore Sarma Boy v. Harinath
Sarma Roy (5), that the meiety of the properiios, which wag given by § to
R, was sbaolutely alienated in his favour, and the plaiuliff was nol entitled
to question the validity of the alienation, so far ag thst portion of the pro-
perties was concerned.

Held, further, that thongh the effect of the decision in Nobokishore
Sarma Roy v, Harinath Surma Roy is to make the widow and the pre-
suwptive reversioners competent 1o deal witl the estate absolutely for certain
purposes, the widow cannot, with the consent of the presumptive reversioner,
convert hev life interest in any portion of her husband's cstate which she
retains for herself into an absolule interest freed from sll restraint on aliena-
tion, Behari Lalv. Madho Lal Ahir Gayuewal (8), veferred to.  The' plaintiff
was, therofore, entitled to a declaration that the deeds were inoperative in
effecting his reversionary interest, so fur as regarded the moiety in posses-
sion of 8.

Tar plaintiff bronght this suit for a doclaration of his rever-
slonary right to certain immoveable properties left by one
Madhub Chunder Sanyal, and to set aside as null and void two
deeds, one of relinquishment and other of gift, affecting the said
propertios. ‘

Madhub Chonder Nanyal died, leaving two widows, Hara

(1) 1.L. B, 10 Cele., 824 : L. R, 10 . A, 150.
(2) I. L. R., 17 Cele, 983 : L. R, 17 L A, 107.
() L L, R., 8 Calc., 761,
(4 15B.L R.,83: 23 W. R, 314: T. R, 2 L. A, 169.
(5) L L. R., 10 Cale, 1102.- () L L. k., 19 Cale., 236.
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Sundari Debi and Sarnamoyi Debi, Hars Sundari Debi died
Jesviug a daughter’s son named Radhika Nath Bhadari, Sarnamoyi
Debi, the first defendant in this suit, adopted a son to her husband
Madheb Chunder, naming him Mohima Chunder Banyal, and
after the death of the other widow Hara Sundari, Radhika Nath
brought w snit to set aside this adoption, and obtained a decree
in 1292 (1885) doclaring the adoption invalid, On 25th Aughran
1296 (December 9th, 1889) the first defendant, Szu'namoyi
Debi, and Radhika Nath Bhaduri came to a seftlement with
respect to the immoveable properties left by Madhub Chunder,
in accordance with which Sarnamoyi, by one of the deeds it was
sought to set aside, relinquished her life interest in the proper-
ties in favour of Radhila Nath, and in consideration of this
velinguishment Radhika Nath, by the other deed, conveyed an
absclute right in hall the properties to Sarnamoyi, retaining the
other lalf himself. Radhika Nath died on 12th Aughran 1297
(November 27th, 1890), leaving a widow Padma Kamini Debi,
the second defendant, in possession of his half share of the
properties.

The plaintiff, who was the next reversionary heir of Madhub
Chunder, prayed for a declaration that his reversionary right was
not affscted by the two deeds; that the deed of relinquishment
created no right in favour of Radhika Nath Bhaduri, and was
null and void as against the plaintiff ; and that the deed of gift
madoe by Radhika Nath to Sarnamoyi created no absolute right
in her, but that she only had a life estate in the properties left
by her husband Madhub Chunder,

Issues were raised as to whether the suit was maintainable in
the lifetime of Sarmamoyi, and as to the validity or othelwme,
and the effect if vahd of the two deeds.

The Subordinate Judge held that the suit being not for a mers
declaration, but also for substantial relicf, was maintainable, under
section 42 of the Specific Relief Act, during the lifetime of the
widow ; but that the deeds wero lond fide and valid, and the
plaintiff was not entitled to have them get aside. "He therefors -
dismissed the suit, ‘

The plaintiff appealed o the High Court, and the delendants
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filed a cross-objoction that the lower Court was wrong in holding
that the suit was maintainable,

Siv Grifith Lvans, Babu Srinath Das, Babu Kishory Lal
Sarkar, and Babu Behary Lol Mitter, for the appellant.

Dr. Rash Dehary Ghose, Babu Golap Chunder Sarkar, and
Babu Dwarkanath Chakravarti, for the rezpondents.

The judgment of the Court (Norrrs and Bawmryu, JJ.) was
as follows :—

This appeal arises out of a suit brought by the plaintiff, appel-
Jant, who claims to be the nearest reversionary heir to one Madhuh
Chunder Sanyal, after the death of Madhub Chunder Sanyal’s
widow Sarmamoyi Debi, defendant No. 1, for a declaration thak
a deed of relinquishment of her life-estale executed by Sarna-
moyi on the 25th Aughran 1296 in favour of the then next rever-
sioner Radhika Nath Bhaduri, the busband of defendant No. 2,
and a deed of gift executod by the said Radhika Nath Bhaduri on
the same date in favour of Sarnamoyi in respect of one-hall of
tho said estate, aro inoperative and void as against the plaintiff,

The defence was that the plaintiff, a conlingent reversioner, was
not entitled to maintain a suit like this in the lifetime of the
widow, and that the deeds in question were operative and valid.

The Court below, whilst holding that the plaintiff, as the next

.~ veversionary heir, was entitled to maintain a suit like ihis, has
dismissed his suit on the ground that the deeds in question wera
operative and valid.

Against that decision the plaintiff has preferred this appeal,
and contends that the Court below is wrong in holding that the
deeds in question were valid and binding as against him ; and the
defendants have preferred a crosg-objection under section 561 of
the Code of Civil Procedure to the effect that the Court below is
wrong in holding that this suit was maintainalle. .

The cross-objection of the defendants ought to be considered
ﬁmhbmmmmif%pvabewmbeumm%ﬁmytomwmiMOﬂm
questions raised in the appeal of the plaintiff,

It is contended for the defendants, respondents, that ns section

42 of the Specific Relief Act (1 of 1877) leaves it jn the discretion
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1804  of the Cowrt to grant a declaratory decree, and as section 43 of
flmy  that Act makes the decree in a case like this binding only on the
Cgfﬁ?fﬁ parties to the suit and persons claiming through them, it will not
. bea proper exercise of discretion for the Court to grant a declara-
SMBE?;?“ tory decree in this case, when such a decres may not after all

be of any use, in the event, by no means an improbable one, of the
pluintiff predeceasing the widow, and of some other person being
the next heir to her hushand at the date of her dsath ; and in
snpport of this contention the cases of Pirthi Pal Kunwar v,
Guman Kunwar (1), Blujendro Bhusan Chatlerjee v. Triguna
Nath Mookerjee (2}, and Kattama Natchiar v. Dorasinga Tuver
(8), were relied upon. ‘

At fixst sight it appeared that there was some force in this
contention. But after careful consideration we are sotisfied that
it ought not to prevail. The provisions of the Specific Relief Act
do not really support the defendant’s contention. Illustration (¢)
of section 42 shews that a suit, like the present, by a presumptive
reversionary heir for a declaration that an alienation by a Hindu
widow is void beyond her lifetime is clearly maintainable undex
that section, The cases cited for the defendants are all distin.
goishable from the present. In the first case cited, that of
Pirthi Pol Kunwar v. Guman Kuawar (1), the suit was brought
by a Hindu widow to obtain a declaration that a certain person,
said to have been adopted by her mother-in-law, was not a validly
adopted son. The adoption did not, and could not upon the ad~
"™ ¢tied facts of the case, in any way affect the plaintifl’s rights,
M Al that could be suggested on behalf of the plaintiff in
SURPOTey op g declaratory decree was, aswe gather from the judg-
mens o t} Yeir Liordships of the Privy Council, this, namely, * th\at’
at some tlme.‘o‘r another, after the death of the present plaintiff
the person whi,_ ding to the vlaintif fention. i ’
an adopted son, n,haccm e o P zun.1 § Contention, is nof.

\ay, by some means, either by an act of the

Government or other.,

) ) =yise, obtain possession as an adopted son.”
This their ips heé "
s their Lordships hel“@ was no ground for entithing the

(1) L L. R, 17 Cale,, 935 .
:L.R, 1T T A, .
(2) I L. R,, 8 Cale. 7’611 LA, 107
9) 15B.L.R.,83: 23 W. R, 314 .
S 831 23 W. R, 51 iRy 21 A, 100,
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plaiﬁti&’ to ask for a declaratory docree. The plaintiff there had
no right which was affected by the adoption ; Ler case could not
possibly come under scction 42 of the Specific Relicf Act; and so
ghe was held not entitled to sue for a declaration that the adop-
tion was void. The case of Blwendro Blusan Olatlerjee v.
Triguna Nath Mookerjee (1) was of a very peculiar nature. The
suit was brought by a purchaser of a reversionary interest, and
the learned Judge who decided if, did not lay down any general
rule beyond this, that the diseretion of the Court in granting a
declaratory decree should he exercised with greab caution; and
having regard to the circumstances of the case before him, which
are very different from those of the pregent case, he held that no
declaration ought to he granted. In the lasi case cited, that of
Kattama Natchiar v. Dorasinga Taver (2), the general prineiple
is no doubt laid down that a declaratory decrec cannot be made
unless there be a right to consequential relief capuble of heing had
" in the same Court, or in certain cases in some other Court, bub
that case was decided under the old law, section 15 of Act V11I of
1859, which was difforent from the presont law on the subject as
embodied in seetion 42 of Act I of 1877, On the other hand the
case of Isri Dui Koer v. Hunsbulti Keorain (3), is a strong autho-
rity against the defendants’ contention. In that case their Lord-
ships of the Privy Council observe: “The only reason assigned for
refusing relief on the ground of diseretion is that part of the case
raises o difficalt point of law, the decision of which, though involv-
ing expense and delay, may after all not be binding upon the
actual reversioners. That may be a reason more or loss weighty
according to cireumstances. In this case it does not apply to the
original estate of Budnath as to which the plaintiffs are clearly
right and the defendants clearly wrong in their contention. Nor
is it readily conceivable that the decision will be fruitless, because
thmmmnﬁMWde@aanemMﬁsMmmymm@
not hinding as res judicata between the widows and a new rever-
sioner, would be so strong an anthority in point as probably to
deter either party from disputing it.” These observations apply
(1) 1. L. B, 8 Cule,, 761.
(2) 16 B.L. R, 83: 283 W, 1., 814: L. R, 2 [ 4, 169,
@) L L. R, 10 Calc, 324,
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with full force to this case ; and we must, therefore, disullow the
aross-ohjeotion of the defendants, and hold that this suit for a
declaratory docree is maintainable.

Turning wow to the appeal of the plaintiff, let us see what is
the nature of the alienations which he asks us to declare invalid as
against him. They are two alienations effected by two deeds,
Learing the same date, by one of which the widow, defendant
No. 1, relinguished in favour of the then nexi reversionor the
whole of her interest in her husband’s estate, and by the other
the reversioner transferred to hor in absolute right one-half of
that estate. Liooking to the apparent mnature of the transaction,
the Court below has held that the relinguishment of her interest
by the widow in favour of the next reversioner had the effect of
vesting the eslate absolutely in him; and that, having thus
acquive] an ahsolute interost in the whole, he had full authority to
transfer one-half of it absolutely to the widow., Bub though that
may be so, if we look merely to the apparent nature of the trans-
action, yob if we look to its real nature, to its substance rather
than to its form, we clearly find, on the face of the deeds themselves,
that the velinguishment of her interest in the whole estate of her
deceased hushand was mude by the widow in favour of the next
roversioner in consideration of the latber making a gift to her
absolutely of oune-half of that estate ; so thabt what was really
intended to be parted with by the widow in  favour of the rever-
sioner, and was actually parted with, was her interest in one-half
of the estate inherited by her from her husband, and as a consi-
deration for this the reversioner released in favour of the widow his
contingent claims in the other half. And this being the real
nature of the transaction, it is contended for the plaintiff, appellant,
that neither of the two deeds ean be operative beyond the widow's
lifetime ; that the deed in favour of the reversioner can operate
neither ag a relinquishment, for there cannot he any relingquishment
of anything less than the entire estate, nor as an alienation with'
the consent of the reversioner, for it is not in favour of a third.
person ; and that the deed executed by tha next reversioner, which
veally is only a release of his claim on half the estate, can have no
binding effect on the plaintiff,

The defendants, on the other hand, 'seek to sapport the twﬁ;f
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deeds on the broad ground that the widow and the next rever-
sioner are jointly compatent to deal with the ostate in any way they
like, and they rest their argument on the decision of n Full Bench of
this Court in Novokishore Sarma Roy v. Harinath Sarma Koy (1).

We do not think that the contention of either side is correct
to the full extent to which it goss. Touching the Hindn widow’s
power of alienation otherwise than for legal necessity, two pro-
positions appear to us to be well established.

~ TFirst, the widow muy relinquish the whole of her interest in
her hushand’s estate, and then the next reversioner will acquire the
sstate absolutely. The reason of this is that it is the intervention
of the widow that postpones the suecession of the reversioner, and
if she walks out of the scene, she thereby anticipates for the rever-
_sioner the time of his succession. This view, which is quite in
accordance with reason, is also amyply supported by the authority
of decided cases. See Shama Soonduree v. Shurut Chunder Duit
(2); Protap Chunder Roy Chowdlry v. Joymonce Dabee Chow-
dhrain (3) 3 and Behari Lal v. Madho Lal (4).

Second, the widow may convey to the next reversioner, or to
a third party with the consent of the next reversioner, the whole
or any portion of the estate, and the transferee will acquire an
absolute interest,

The second proposition, though amply supported by the
authority of decided cases (see Nobokishore Sarma Roy v. Harinath
Sarma Roy, and the cases there cited) is not, it must be owned,
reconcilable in its broad generality with the strict prineiple of
Hindu law, as laid down by the original authorities. According to
that principle, the reversioner, atter a Hindu widow, is the person
who is the nearest heir to her Jeceased husband at the date of her
death., And if by death we understand civil death or renuncia-
tion of the world or relinguishment of worldly interests as well
as nabural death, the frst of the above two propositions will not
conflict with the foregoing principle. Bub before the event,
which ig to determine the actual reversioner, namely, the cessation
of the widow’s estate by death or relinquishment, happens, no

(1) L L. R, 10 Cale., 1102, (2) 8 W. R,, 500.
(3) 1.W. ., 95.. (4) LL. B, 19 Chle,, 236,
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contingent reversioner can say that the estate will vest in him ;
and it is not easy to understand on what principle the widow, by
making an alienation (not in the nature of a relinquishment of
her estate) cithor in fayour of the next presumptive reversioner or
in favour of a third party, with the cousent of such presumptive
reversioner, can affect the vights of the actual reversioner when
the succession opens to him. There is no doubt authority in the
Hinda law for the proposition that the widow may make gifts
of suitable porlions of her hushand’s estate to her husband’s
velations, and with their consent to her paternal relations ; and
that in the disposal of property by gift or otherwise she is subject
to the contro! of the members of her husband’s family : See Daya-
bhaga, Chapter XI, section I, 63, 64. But who those members of
the husband’s family are whose consenb or sanction is necessary to
miuke the widow’s alienation valid has not been definitely stated in
the text, And the Privy Council, in the case of Raj Lakhi Debia
v. Gakul Chandra Chowdhry (1), while afirming the general pro~
position that the widow can make a valid alienation of her husband’s
estate with the consent of her hashand’s kindred, did not specifi-
cally define who they were. The text of the Dayabhaga referred
to above evidently formed the basis wpon which the earlier
decisions, upholding the Hindu widow’s alienations with the consent
of the reversioner, are based. See the case of Jadomoney Dabes v,
Sarodu Prosono Mookerjee (2), and the eases therein referred to.
In the case of the Collecior of Masulipatam v. Cavaly Vencata
Navainapah (8), it was said by the Judicial Committee that * the
exception in favour of alienalion with'the conseat of kindred may
he due to a presumption of law that, when that consent is given,
the purpose for which the alienation is made must be proper.”
The veal ground, howover, upon which the decision of the Full
Bench in Nobokishore Sarma Roy v. Harinath Sawrma Roy, in
favour of the second proposition skated above is based, is, asthe
judgments of the learned Judges who composed the Full Bench
shew, that it would be wrong to upset a long course of decisions,
such as there was on the point, and theraby to distarb nmumerous’
titles that have been acquired on the strength of those decisions.

(1) 3B. L. R,P.C,57:12 W. R, P.C, 47: 13 Moo. L A, 209.
(2) 1 Boulnols, 121, (8 2WiR, P.C,, GL: 8 Moo. L. A.,629.
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Though the offect of the decision in Nobokishore Sarma Roy
v, Harinath Sarma Roy is to make the widow and the presump-
tive reversioner competent to deal with the estate absolutely for
certain purposes, we are nob prepured to hold that it warrants the
proposition that they are competent to deal with it so as to convert
the widow’s estate, the property still remaining in her, from a
qualified into an absolute one.

Pollowing the case of Nobokishore Sarma Roy v. Havinath
Sarma Roy, we must hold that the moioty of the estate which was
really intended to be given to the thon next reversioner Radhika
Nath Bhaduari, sud which really passed to him, has been absolutely
alienated in his favour, and the plaintiff is ot entitled to ques-
tion the validity of the alienalion, so far as thut portion of the
estate is eoncerned.

But neither the cage last cited, nor any other case or text of
Hindu law that we are aware of, goes the length of laying it
down that the widow can, with the consent of the presumptive re-
versioner, convert her interest in amy portion of her husband’s
estate which she retains for hersell into an absolute interest freed
from all vestraint on alienation. Tho two deeds thatare sought
to be declared invalid after the widow’s death must, so far as
they relate to the moiety of the estate that the widow has retained
for herself, be rogurded as a mere contrivance to convert the
qualified estate of the widow into an absolute estate to be enjoyed
by ber free from all restraint on alienation. And we can find no
authority for holding that such a conversion or enlargement of her
estate is valid. On the contrary if has been held by their Lordships
of the Privy Council in Behari Lal v. Madho Lal (1) that “it
was essentially necessary to withdraw her own life estate, so that
the whole estate should get vested at once in the grantee,” in order
that an absolute estate might be created.

It was argued for the appellant that if the moiety of the estate
that remaing in the widow fails to be convertad into an absolute
estate, as such conversion by transfer from the reversioner was
the congideration for the alienation of the whole estate to him, and
as that consideration fails, the whole trausfer to the reversioner

(1} T. L. R, 19 Calc., 236.
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1804  must be declared to have become inoperative. We do not think the
T Hem plaintiffis entiled to ask for any such declaration. Whether it is
Cé‘f§;’f£‘ competent for the widow to sue to have her conveyance to the
o reversioner Radhika Nath set aside on the ground of the retransfer
SMINANOTL 46 hor of the moiety of the esiate being inoperalive in effecting
the purpose for which the two deeds were intended, is a question

which we need not here consider. All we now say is that it is the

widow alone who can raise that question. If she does not choose

to raise it, as it was compotent to her to make a gift to the rever

sioner without any consideration, the moiety of the estate that has

passed to the presumptive reversioner Radhika Nath cannot be

recovered.

The result then is that the decree of the Court below must be
seb aside, and a declaratory decree given to the plaintiff to the
effect that the deeds in question are inoperative in affecting the
reversionary interest of the plaintiff, as regards tho moiety of the
estate of the late Madhub Chunder Sanyal that is in possession of
the defendant No. 1, with proportionate costs against her in both
Courts. The other defendant is entitled to have her costs in this
Court and in the Court below from the plaintiff.

5V W ‘ Appeal allowed.

Before Mr, Justice Norris and My, Justice Banerjee,

1804 SOSHI BHUSUN GUHA, Reoeiver oF tHE Firm or Puppo Loouox
December 18, Suar (Dreonpanr No. 2) AwD oruers (Pralvtirs) v, GOGAN -
CHUNDER SHAHA avp axorume (Derswnant No.1)®

Bengal Tenancy Act (VILT of 1885), cections 65, 148, clause (2), 176, 161,
167—Estoppel—Mortgagor and Mortgagee—Order in execution proceed-
ings against morigagee—Decree obluined before Bengal Tenancy Aot
came into foree—Ewecution under former Rent Law—Incumbrance—
Mode of annulling incumbrance~Sale for arvears of rent—Charge “of
rent as firsi charge on lenwre—Sale in eveculion of mortgage decree—
Decree for sale ‘

By 2 mortguge bond, dated 220d Augusb 1884, and registered, X create‘dva
charge in Fuvour of the plaintiff on six tuluks for ropayment of the mortgage

# Appeal from Appellate Decree No. 1845 of 1893, against the decree
of Babn Girindro Mohun Chuckerbutty, Officiating Subordinate Judge of
Tipperah, dated the 8th July 1893, modifying the decree of Babu Bhuggoe-
bitty Churn Mitter, Munsif of Kusba, dated the.27th of June 1892,



