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It remains now to say one word with reference to tlie remarks,
■ of the learned Judge on tlio conduct of the assessors ia this case. 
The learned Judge observes in his judgment in two places that 
the assessors have not given their honest opinion in this case. 
We do not think that this remark was warranted by the 
mere fact of the assessors having been of opinion that the 
aocHsed was innocent. That opinion, no doiibt, was an erro­
neous one. The assessors were certainly wrong in their judg­
ment when they said that the guilt of the accused had not 
been made out. But between error of judgment, however gross, 
and moral obliquity, the difference is wide, and a Judge must Lave 
very strong reasons before ho can bo justified in making remarks 
impugiiiug the moral character of persons associated with him 
in the trial of cases. We think it due to the gentlemen who 
acted a.s assessors ia this case that we should say that much as 
we condemn their judgment, we see no reason to condemn their
character for honesty.

H. T. H. Comktion upheld.
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SAYAD MUHAMMAD (PiAraTiFF) v. FATTBH MUHAMMAD and 
GTHEES (De f e n d a n t s .)

[On appeal from the Chief Court of the Punjab.]
‘ MecuUngs—Object of pleadings—Issw not in terms fiicecl, hut qflerwards raised

—Appointment of the relijjimis mperior of a Maliomedan instlluiion— 
Custom as to sitoh appointment-- Uiidiio inflmnee how indioated.

The object of any system o£ pleading is that each side miiy be made 
fully aware of the qnoations that am about to ba argued, ia order that enoh 
may bring forward evidence appropriate to tho issues.

The claim hare made was that the last preceding sajjadanashin, aotmg 
according to the onstoin of tlie institution of which ho was the religions 
auperioi- and manager, had appointed tlie plaintifl: to auooeed him on hia, 
decease. The fiading o£ the first Court that ho had this power, by tha 
cnstom, was affirmed on this appeal,

As to the fiict of the appointment, it was not' apparent at what stage of 
the snil the question had tiral been raised whether tho deceased hftd boen of

® Present; Lords Halsbdry, HoBHOtrsE, SaAHD and Davey, and Siit Bi’ 
CoaoH.



gountl and diaposing mind at the time af making it. The fiwt Oourt found igjj.
that he had been of sound mind at tha time ; but tlie Chief Court on appeal ‘

VOL, XXII.] CALCUTTA SERIES. Si’5

reversed this finding, and added that he had bean, in tlieir opinion, unduly ia- 
fluenoed. As these questions, though not formaily stated in the isaues, had heon v. 
sufficiently open upon the proceedings to give to each Court a right to form 
a judgment upon them, the Judicial Oommittee (leeidod whioh was correct; 
and affirmed the iiading of the first Coui-t iia to the soundiiasa o<f miod of 
the deceased.

Upon the qaestion of undue influBnoe, which was an iasue different from 
that of the mental capacity of the deceased in appointing, tlieir Lordships 
found no evidence of either coercion or fraud, under w h io ii  such iollueuce 
must range itself, citing Hotjse v. Roisharough (1), They found no evidence 
of the exercise of any iuflnenco. Tlie decision of tho Chief Court was, 
therefore, reversed ; and the decree of the first Court, in favour of the plain­
tiff, was maintained.

A ppeal from a decree (lOth April 1890) of the Chief Courf-, 
reversing a decree (28th April 1888) of tlie Diatricf; Judgs of 
Montgomery.

This suit asserted t ie  plaintiff’s right to the sajjadanashini, 
or headship, of an ancient khangali, or JMahomedaa religious 
estahlisliineni at Pak Pattan ia the fiTontgomery District, valued, 
with tho property attached thereto, at a lakh and a half of rupees.
This was dedicated several centuries ago, in memory of its 
founder Baha Farid-ud-diu, whose tomh was there. The principal 
questions were; First, whether the recently deceased sajjada- 
nashin, who managed the institution, had the right of appointing 
in his lifetime a person to be his successor, who might he chosen 
by him from among the founder’s kindred, excluding another 
nearer kiasman upon whom the headship and management would 
otherwise have devolved. Secondly, whether, as a fact, the plaintiif 
had been appointed by tha deceased, who was paralytic, while the 
latter was still of disposing mind and capable of sucsh an act.

The appellant, then aged eleven years, brought his suit on the 23 th 
May 1886, by his nest friend, and a,s a pauper (section 401 of tha 
Code of Civil Procedure), claiming to be declared the duly appointed 
sajjadaiiLiphiti, and to have a decTce for the po-i,'C,';f̂ i('n of the village 
lauds, bnildiiii^;. and moveable property sc-litidnlcd ndlh tlie plaint.
The main ground of his title was his alleged noininacion by the

(1) 6 H. L. G., t (49),



1894 preceding gaddinashin, the Diwan Pir Alla Jowaya, deceased,
Satad on the 24th Decemher 1884, of whom he was the grandson, being

M u h a m m a d  o f  Divan’s daughter. The defendant was Abdul Rah-
Fatteh man, uncle of the deceased Diwan, and his nearest agnatic relation, 

M u h a m m a d , defendant, on the fourth day after the death of the late 
Diwan, obtained possession of the gaddi, and the properties of the 
institution. The parties were of the chishti kaum, or tribe, and 
were described as descended from Baba Farid-ud-din, Shaharganj, 
(name of the sugar market), after whom, down to the Diwan 
Alla Jowaya, there had been twenty-three occupants of the gaddi 
■which the latter had occupied for forty years. It was alleged that 
he, having no son, had appointed to be his successor his daugh­
ter’s son, whom ho had associated with himself for some months 
before his death, It w'as also alleged that this appointment was 
attested in a document, filed with the plaint, purporting as fol­
lows !“

“ Deed o£ adoption executed liy Diwan Shoikh Pir Alla Jowaya on 
29lli July 1884, cori-esponding to 5tli Slmwal 1301 Hijri.

“ I, Diwan Sheikh Pir Alla Jowaya, Bon of Shoikh Qutb Din, casts 
chishti, sajjndanashin of Pak Fattan, do hereby doclnre that as my aon 
Sheikh Muhnmmad Akbar has died hy the will of God, and I am left sonlena, 
imd as this traneitory life is unstablo. I, whila in the enjoyment oE my light 
ssnsos, have adopted Shaikh Snyad Muhammad, son of Sheikh Fattah 
Muhammad, my own daughter’a son, and have naaociatod him with me, and 
liavG with my own hand povfoiined the ceromony of dnstarbandi (putting 
on turban) ia token of my adopting him as my son in presence of reapeot- 
nblo persons ol the town of Pak Pattan. The aforesaid Sheikh Sayad 
Muhammad'is thus made my heir and owner of my property, After ray 
death the entire property, movoablo and iinmovoable, and the sajjadanashini 
of the holy shrine of Kutab-nl-Aktab, Farid-ul-bar-wal-Bahr Hazrat Baba 
Fcirid-ud-diu, Magud Ganj Sliakkar (may God throw light on his tomb), 
together with the property attached to the above sajjadanasbiiM, shall belong 
to the abore adopted son. I have already oxeonted a will for the mainta- 
nanoa and other expsnses of my wives. Aeoordiog to that will my wives 
shall remain in posaeasion of the property noted therein during their lifetime, 
and no one shall interfere with that arrangement. It will be incumbent on 
i»y adopted son to dutifully render service to my wives, and thus obtain a 
reward in both worlds, After their deaths their property specified in the will' 
shall be inherited and owned by my aforesaid adopted son, and no relative 
and heiv of mine shall have any olaitn to it. These few lines have therefors; 
been written by way o£ a deed oi! adoption, in order that it may serve as an, 
authority.
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“ Dated 29tli clay of July 1884, cotespondiug to 5t!i Slmwal 1801 H. I894 

Written by Qhulaui Moliy-ud^dtn, Kazi.
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S a ^ ad
Seal o£ Di\ra.n Slieikli Pit' Alla JoWaya, M bh a m m a d

isdjjadsnaeiiiii, executant of the deed." <'■
 ̂ V JTATTEa

This boi'e the signatures or seals of forty-tliree witnesses, M c b a m m a d . 

fesidents of Pak Pattan and neighbouring plaoos.

The defeuoe of the principal defoiidanfc, Abdtll Rtihinan, was 
that thei'e had been 110 appointment of the plaintiff to be sajja- 
danashin, and that the deceased Diwan had no right to appoint a 
successor, or power to alienate property belonging to the endow- 
inent. It was also part of the defence that no right of inheritance 
passed by the alleged adoption of Sayad Muhammad.

The plaintiff, however, did not long insist on the assertion of 
a title by adoption. This was abandoned, it being admitted that 
no right of succession, as a consequence of adoption by the 
deceased, could be supported by Mahomsdau law. The plain­
tiff took his stand on the custom of the institution to gi^e each 
sajjadanashin the power to appoint his successor, within certain 
limits of kinship to the founder.

In the District Court several issues were fixed, of which some 
were no longer in dispute when the appeal to the Chief Court 
was filed. Those that remained material were to this effect: 1st, 
whether the late Diwan was empowered by the custom of the 
institution to appoint Ms successor ; 2nd, whether there was 
upon this power, if exercisoable, any restriction, limiting the 
choice to agnatic descendants of the founder, and preventing 
preference by the appointing superior of a more remote kinsman 
over a nearer one, or of a descendant through a female over one 
in the mala line ; 3rd, whether the late Diwan had effected the 
appointment of the plaintiff.

The District Judge, the Deputy Commissioner of the District,, 
aa to the customary authority of the sajjadanashin of this and 
other similar institutions examined, among many other witnesses, 
seven from Haiderabnd in the Deccan.

la  regard to the late Diwan’s power to appoint his suooessoi' 
the Judge referred to a printed oopy on the fils of a book called 
the “ Jowahir Faridi” professing to record chishti customs in



183i  respect of tliis institution. This had been printed in 1884, and 
there was a manuscript copy of the booli on the file written in the 

Muuamm-id Jliji-i year H72 (A. D. 1755). The printer was called, and stated 
F a t t isii the accuracy of the printed copy, and the source of the manu- 

JloHAstMAD. ggpipt supplied by the late Diwan. Witnesses on both sides declared 
this to be trustworthy. The manuscript was written in Persian. 
The Judge understood the meaning of the passages cited, whicli 
he partly transcribed in his judgment, giving the translation here 
and there. He found that the extracts showed clearly that the 
succession to the headship was regulated by the spiritual head for 
the time being. He also recorded oral evidence to the same effect. 
On this, he decided that there was no reasonable doubt that 
“ Jowahir Faridi ” was “ an authoritative compendium of the his­
tory and customs of the descendants of Baba Farid, who had held 
the oiEce of Diwan of the Pak Pattan shrine,” Other books 
were also referred to.

In support of the probability that the custom should exist re­
ference was made to the authorities indicating that a mutwali 
might entrust ia Hs last illness the tauliyat to another person, 
The Judge found that the lata Diwan, having the right to pass 
over a nearer collateral relation in I'avour of another whom he 
might select, had appointed the plaintiff. Long before the nomi­
nation of the latter, the Diwan had oxpregscd his intention to the 
Ilaiderabad group of witnesses of appointing his grandson, if he 
should be directed, by the spirit of Baba Farid-ud-din, so to do. 
The nature of a paralytic seizure from wliich the Diwan had 
suffered was considered, and the Judge’s conclusion was thus 
stated;—

“ There is ovidonoe on the raoord that long before the nomination was 
mails, iho Diwan had expressed his intoulion lo make it; Ihiil he was at- 
tftohod to his gracdson ; and that he was averse to Abdul Eahman. After 
considering the evidence, I think that the defendants have failed to pravs 
that, when the nomination was made, Iho Diwan’a mental faculties were 
impaired, or that ha was unable to kaow what ho was doing, or thut lie raado 
it othenvise than of his own free will. That the nomination was made ,is 
clear from the deed of nomination for tho dastarlandi ceremony, in which 
the plaintifl was invostud with the pngri, with appropriate rites and ceremon­
ies ; from the entry' made in the due oouvso of business by Mohiin Lai, palwiiri, 
in hiis diary, dated 30th July 1884 ; from the evidence of several w.itnfissea

;;28 t h e  mDIAN LAW REl’OBTS. [VOL XXII.



h'Ijo proved that, after tlie nomiiiation, fte boy, Sajad Muhnmimil, was conli- iggj
nually asaociatBd with tha Diwan, and went with him to the opening o£ the '
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“ Gate of Paradise'” ceremony in Ootobet 188i ; and by the fact that, after 
the dastarbandi ceremony, various letters were sent to the leading Bupportera t'.
of the shrine announcing the fact, and congratulatory meBssges were received Patieh

from them. If, as I have held, tlxe Diwan waa in possession of liia fauulties 
when the nomination was made, it is not unreasonable to suppose that he was 
fully awaVB of, and aoqnieseed in, the measures taken.to malie the nomination
ividely known. On tlie evidence, I then decide that the lute gaddinaahin did
appoint the plaintiif, Sayad MuliaramafI, as his successor to tlie gaddi.”

On appeal to the Obief Court, the decree in favour of the plain­
tiff, wHch followed tho above judgment, was reversed, and the 
suit was dismissed. This was on the groimd that the late Eivvan, 
(although, so far as the execution of the document of the 29 th 
July 1884 went, he had executed it) was not, at the time, cap­
able of the volition, or judgment, required by the act of nomina­
ting a successor to take the place of the pei'soa who would other­
wise obtain the succession. The Judges were unable to find that 
he was capable of realizing that, by diverting the succession, 
ho ■was doing an act which would almost certainly lead to strife 
and litigation, but yet resolved on incurring these evils for reasons 
which he considered soiind. They were further unable to feel 
satisfied that “ ho came to this resolution unbiassed by undue 
infiuence.” They could not say aiiBrmatively that he appointed 
the plaiatiil his successor when he was in full possession of his 
faculties, and free from the influence of those about him who 
wished that the plaintiff should succeed him.

Whilst the appeal to the Privy Council w<as pending Abdul 
Rahman died, and Fatteh Muhammad, Ms sou and heir, was put 
upon the record as respondent iff his father’s place.

Oa this appeal,—
Mr. i i .  Oraokanthorpe, Q.C., and Mr. Theodore Riblon, 

argued that the decree of the Chief Oourt siould be reversed.
The fact of the document having been exeoutedj attesting the 
nomination having been established to the satisfaction of the 
Chief Court, and that Court having based its judgment on the 
state of the Diwaa’s mind, it was necessary, if that judgment 
could be supported, that there should hare h w  evidence, (and 
to ■ produce that evidence would properly have been incumbent
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189-t defence) that the Diwan’s faculties had been impaired to
"such a degree that he could not nominate his successor. This
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Muhammad had not been shown at all 5 and as the whole evidence was now

Fa'itee record, irrespectively of the onus of proof, the result.

M u h a m m a d , was that strictly according to that evidence the Diwan’s ability 
to nominate had been shown to have remained, notwithstanding 
the paralysis which had eiJected one-half of his body. Reference 
was made to the medical evidence on the record, and to that of
witnesses who were about the Divvan during the last few months 
of his life, as well as to that of witnesses to the act of appoint­
ment. It was argued that the judoment of the District Judge 
was correct, both as to the authority of the Diwan to appoint, 
and as to his competouce to select his suocessor, within the per­
mitted limits. The defence of undue influence hadi not, at any 
stage of the proceedings, been distinctly raised. The burden of 
sustaining this defence was altogether upon the defondauts ; and it 
was in no way necessary for tho plaintiil to give evidence in disproof 
of it. There was no evidence whatever of undue influence on the 
part of any one over the Diwan. Of the reasons given in the 
judgment of the Chief Oourt for their conclusion, those which 
were drawn from the tehsildar’s refusal to register the document 
of 29 th July 1884 '̂nd from the absence of any application to the 
Deputy Commissioner to hold an inquiry as to the state of mind 
of the Diwan, were derived under a mistaken view. The docu­
ment did not require registration, and it was by no means a clear 
probability that tho Deputy Commissioner would have interfered.

Mr. R. V. Doijne for the respondent argued that the judg-, 
ment of the Chief Court to s  right on its result. The docu­
ment of the 29 th July 1884 was, on its true construction, not an, 
attestation of the exercise of a power by the Diwan to appoint a 
successor, but was a declaration that an adoption had taken place. 
If, moreovor, the finding was right that the document was duly 
executed by the Diwan, and if he had authority to nominate his 
successor, still it was open to question whether it was possible ip, 
consider that document to be evidence of such a nomination. It, 
amounted to nothing more than an assertion of an attempt to adopt 
—an impossibility on the Diwan’s part, according to Mahomedaji; 
law ; an attempt to do an act by which no right of suooessioii.



w ould  a rise . M o p t io n  failing, th e  document Iiad no operation - 1804 

to confer a right. On the other hand, ttere was no donbt that Sayad 
on the 27th Decttinher 1884, the late defendant Abdul Rahman M m u m i u o  

had obtained possession of the gaddi, with the approbation of the F a t t e h  

general body of the worshippers at this khangah. In regard to Mohammad. 
the main dispute in this case, the Diwan’s state of mind at the 
time of the alleged appointment, it -was argued that the Diwan 
was not in the full possession of his senses and faculties, and 
was not free from undue influence, or from liability to he unduly 
influenced, at the time when he was alleged to hare made the 
appointment. Also the evidonce had not proTed a custom em­
powering the Diwan to appoint his successor.

Oouiisel for the appellant wei'e not called upon to reply.

AfterwardSj on the 6th November, their Lordships’ judgment 
was delivered by

L o rd  H a l s b u e t .— This is an appeal against a judgment of 
the Chief Court of the Punjab, reversing a judgment of the 
District Judge of Montgomery, by which il had been ordered that 
the appellant, who was the plaintiff in the suit, should be appointed 
gaddinashin of the shrine of Baba Farid Shakargauj, and should 
get poss.6ssion of certain pcopevty attached thereto.

The forms of procedure in the suit are not very clearly stated, 
but their Lordships think it must be assumed that the questions 
which have been in debate before them were in debate before both 
the Courts below. It does not quite appear at what period of the 
suit the question of the sound disposing mind of the Diwan, Pir 
Alla Jowaya, was raised, nor is it very material, excepting in one 
aspect. Whatever system of pleading may exist, the sole object 
of it is that each side may be fully alive to the questions that are 
abont to be ai'gued, in order that they may have an opportunity of 
bringing forward snob evidence as may be appropriate to the 
issues; and it may perhaps not be altogether immaterial to observe 
that the question of the capacity of the Diwan does not appear to 
have been prominently raised, at all events in the first instance.
Their Lordships are, however, of opinion that they must assume 
that the question of his capacity was open upon the proceedings 
sufficiently to give each Court below the right to form a judg-
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189-4 menfc upon the matter. The question is, which of those jiidg-
SiYiD ’ menta is right ?

M uhammad  Tho docision of this appeal turns really upon two questious of 
]?Arrir,n fact. The first question is, the right of tho Diwan to appoint his 

MtjHAMMAD. gT̂ iccessoi’ iu his lifetimo, according to the custom of the worshippers 
of the shrine. On behalf of the defendant Abdul Rahman, the 
father of tho first and second respondents, it was contended that 
there was no proof of tho alleged custom, and that the general 
Mahomedan law would carry to the defendant, as the nearest 
agnate, the right to occupy tho gaddi. For the plaintiff it was 
said that the only question was whether or not the custom of the 
shrine permitted the Diwan to appoint any one within certain 
limits, and whether he did in fact appoint tho plaintiff. That is a 
question to be determined by tho evidence applicable to the oastoin, 
and their Lordships are of opinion that the evidence overwhelming­
ly establishes the right of the Diwan to appoint, within certain
limits, within which limits the plaintiff was, inasmuch as he was 
both an agnate and a worshipper. Their Lordships think that the 
right so to appoint is established both by documentary evidence 
and by the history of the shrine itself, and conspicuously ia 
the case of the Diwan himself, seeing that it has been proved 
that he was not the person who would have succeeded to_ the 
otSoe of gaddinashin according to tho Mahomedan law. TI10 
evidence which was prodnced on the other side does not appear 
to their Lordships to ba either as valuable, or indeed as con­
sistent with itself, as either the documentary evidence in favour 
of the right to appoint, or as the ovidonco in fact. In trulh 
the witnesses for tho defendant seem to alternate between a strict 
application of the Mahomedan law of succession to realty, and a 
sort of popular choice which must be ascertained by the wishes 
of the worshippers. In that state of things it is impossible to give 
the same effect to the latter evidence as to the coherent and 
perfectly reasonable evidence given for the plaintiff.

Assuming therefore that it was within the power of the Diwan 
to exercise the power of appointing a successor .'.iMiifi ri^i'luh 
limits, and that the plaintiff was within those i:i>' ti':-;- 
question is, whether he in fact appointed the plaintiff. The first, 
event in order of date was an expression made by the Diwan, ahou|
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the year 1882, that he intended to appoint the plaintiff as liis J894 
successor. He so expresised himself two years hsfore he actually 
made the appointmeut. The eyideiice oh this point was not M u h a m m a d  

credited by the Judges of the Chief Couvl;, but their Lordships F a t t e i i  

are wholly unable to understand upon what ground they rejected M u h a m m a d . 

it. The evidence that the Diwan did so express liiinself was 
given by persons against whom no imputation was made, 
and the sole ground, so far as their Lordships can see, for the 
rejection of the evidence was because in his will, made in 1884, 
he expressed a hope that he might yet be granted a son of his 
own. That would seem to be a -wholly inadeqaate reason for dis­
believing the evidence of persons who staled in the plainest 
possible terms that the Diwan had expressed his intention to 
appoint his daughter’s sou as his successor, if he had a reve­
lation.

Their Lordships are then brought to the question of the actual 
appointment. The appointment is said by two witnesses to have 
been made in their presence. If the matter had remained 
entirely upon that state of the evidence, and nothing had been 
done afterwards, some observations which are made by the Chief 
Court perhaps might have some force in them, but it is a mistake 
to look ■ at each part of this evidence as if  it were to be taken only 
by itself. The evidence lof the deed of appointment itself is very 
powerful evidence that something had previously taken place.
Mr. Doyne, indeed, strenuously contended that the deed was only 
intended to have reference to something that was yet to be done.
But he was met by the fact that the deed speaks throughout 
in the past tense of something which had already been done. He 
then ingeniously suggested that the deed did not really intend to 
appoint a successor, but was something in the nature of an adop­
tion of a son. The answer appears to be very manifest upon the 
deed itsdf. It uses phraseology -which is only applicable to the 
appointment of a successor. It is not a deed purporting to make 
the appointment, but witnessing and testifying to the fact that 
the appointment had already been made. Therefore, if their 
Lordships should ultimately como to the conelcision that the deed 
was executed by the Diwan when in his rigiit mimi, ii is about the 
strongest possible evidence that could be given in confirmation
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MyHAiiiuD,

189-i of tlio evidence of those persons who alleged that an appointmeut 
ĝ YAD previously, in their presence, heen in fact made.

M uuascmad Tljafc brings their Lordships to the question which is really the
pATTEit' only question that has been substantially argned for the respon­

dents, Bsmely, whether the Diwan, when he executed the deed, 
•was in a state of mind capable of appreciating the natare of the 
act that he was performing. There are some -witnesses who say
that the Diwaa was senseless, that he did not laiow what he was 
doing, that he was wholly incapable of managing himself or his 
concerns. On the other hand, there are several witnesses who 
give exactly contrary evidence. In that condition of things, 
without proceeding to ths extreme length of assximing that one 
side or the other were committing perjury, their Lordships prefer 
to look about to see, not perhaps whether it is possible to 
reconcile in a reasonable way the extreme views of eaeh set of 
witnesses, but whether there are not some circumstances whieh 
may acconnt for differences of opinion, and honest differences 
of opinion, on the matters on which the witnesses have given 
evidence.

Now the undoubted fact is that the Diwan was suffering from 
paralysis. It. is equally certain that he was affected by diffi­
culties of speech which sometimes attend that disease. Their 
Lordships think it very likely, in that condition of things, that 
there would be differences of opinion as to the extent and degree 
of intelligence that he exhibited. But this is certain, that the 
execution of the deed was not a thing done in a comer, that the 
fact that the Diwan was alleged by some people to be about to 
make a deed declaratory of his already having made an appoint­
ment of a successor was known in the village, and that there were 
many people who were anxious to insist upon the right of Abdul 
Rahman, the uncle of the plaintiff, to succeed, and were Qonse- 
quently anxious that the Diwan should not execute the deed. 
Accordingly a number o f persons, a Sort of deputation, came 
to him, and endeavoured to persuade him not to execute the 
instrument which it was supposed he was about to execute, for 
the purpose of establishing his grandson’s rights. There can 
hardly be a more forcible argument in a matter of this kind, than 

to see, not what people say at a considerable distance, of time
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after fche events W e  happened, but what tlieii' conduct was at 1894 
tlie time, to see the hypothesis upon which they were there, aiid^ sayad 
what they were doing-; and in this view, it is impossible not to he M'immmad 
strnoli by this, that in the transaction to which the different Fatteh 
witnesses speak, it seems to ha assumed on both sides that the 
Diwan was open to persuasion, but that, if he would insist upon 
executing the deed, the party who supported the claims of the 
uncle could not help it, and that although soma of them remon­
strated against his doing so, and were anxious that he should not 
do so because it would give rise to dispute, yet they wore so satiS’ 
iied that he was exercising his own will on the subject, and that 
it was his will which was being followed in the execution of the 
m trm m n i and the attaching of the seals, that when they failed 
to succeed in making hint abstain, they actually, many of them, 
attached their seals in verification of the execution of the 
document.

The narrative then proceeds with the authority given by the 
Diwan for the registration of the deed, the application to the 
Sub-Registrar to register it, the opposition of Ahdul Rahman's 
party, and the refusal of the Sub-Registrar to register it. The 
Chief Court placed great reliance on the fact that the plaintiff 
did not appeal to the Registrar against the refusal by the Sub- 
Eegistrar to register the deed. But it is admitted now that it 
did not require registration, and if the plaintiff was so advised, 
that would be a sufficient reason for taking no further steps. In 
trnth, however, the whole proceeding before the Sub-Registrar 
was irregular, that officer having no such power under the Regis­
tration Act as he seems to have assumed.

As regards the condition of the Diwan after the execution 
of the deed, there is the evidence of Eup Singh, a sergeant of 
police, who was sent for by the Diwan to his kacheri, and who 
speaks to a conversation which took place between the Diwan 
and himself, and says that the Diwan was in his right senses. Mr.
Doyne says the sergeant is not to be believed because he said that 

' the plaintiff was turned'out of the kaoheri by the defendant’s party, 
whereas Mr. Doyne contends that the plaintiff was not turned 
out, and that the criminal proceedings brought by him against the
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1894 defendant, in respect ofliis alleged ejection,-were unsuccessful. 
Their Lordahips iliinlc that this contention is a little overstrained, 

M d h a m m a d  })ecaus0, on looking at the jndgmeat of the District Judge, they 
P a t t e h  observe that the ground on which the criminal proceedings failed 

M u h a m m a d . heoause the pkintiS: was not forcibly turned out of the
property, but because the Indian Penal Code lays down that the 
violence must bo “ with intent to commit an olPence, or to 
intimidsifce, insnlt, or annoy, any poi-son in possession of suob
property,” and that it was not a Case of that kind.

On the whole it seems to their Lordships that the result of the 
evidence ia as follows : That there ig a considerable body of 
affirwitive oyideneo wliich ostablishos capacity on the part of the 
Diwan, and that tlie evidence on tlie other side is recoaciloable 
with exaggeration or mistake, or the absence of any testing of the 
real state of the Diwan’s mind on the various oaeasions to which 
the witnesses for tlie defence speak ; for it is to be observed that in 
speaking of the occasions on wliiah they say they went to see the 
Dlwan, nothing coaid be more loose than their evidence, inasmnoh 
as they give no particnlarg of any speciiio interview with the Diwan, 
but say generally that he did not know what he was about.

Under these circumstances their Lordships are of the clear 
opinion that the evidence establishes sufficiently that the Diwan 
was in a state of mind which showed that he knew what he was 
doing, and that the act which he did was one which he intended 
to do, and that he was capable of understanding the natm-e and 
consequences of the act which ho had done.

The Chief Oourt appear to their Lordships to have mixed up
the questions of undue influence and incapacity. They are totally 
different issues. Bo far as the question of undue influence is con­
cerned, there does not appear to be a particle of evidence of any 
inflaenco of any sort exercised towards the Diwan on the part of 
the plaintiff or his snppovters. The question of what is undue 
influence is sometimes a difSoult one. Lord Oranworth, when  ̂
giving judgment in the House of Lords in the case of Bope y. 
Eosshoroiiffh (1), gives this definition: “ It is sufficient to gay 
that allowing a fair latitude of construction, they must,
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arrange themselves tmder one or other of these heads, ooercion 1894
or fraud.” It is enough in this case to say that there is n o t  a
particle of evidence of either ooercion or fraud, or iudeed o f  M d h asim ad

any inflaonce of any sort or kind exercised on the Diwan by yA-rraa
the plaintiff. M u'u a m m \& .

Their Lordships will for these reasons humbly recommend to 
Her Majesty that the decree of the Chief Court ought to be 
reversed, that the appeal to the Chief Court ought to be dismissed 
with costa, that the decree of the District Judge ought to be varied 
by declaring that the plaintiff was duly appointed to the office 
of gaddinashin of the shrlae of Baba Farid Shakarganj by the 
late Diwan, Pir Alla Jovvaya, and wag entitled to possession of 
the property attached thereto froin the date of the death of the 
said Pir Alla Jowaya, and that the said decree ought to be 
affirmed in other respects.

The first and second respondents will pay the costs of this 
appeal.

Appeal alloived.
Solicitors for the appellant: Messrs. Ilaglm  f  Sons.

Solicitors for the respondent: Messrs. T. L . Wilson f  Co.
0. B,
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APPELLATE CIVIL.

Before M-r. Justice O'Kinealy and Mr. Jastlae Tnvelywi.

PROFULLAH CHUNDBR BOSE and  o th e r s ,  m inobs, by  t h e ib  m o th e r  1804 
SniiBOM OsoAtA D a s i a n d  geand -m o theb  T m p d b a  SnHDABi D a s i Decmihcf 19. 

(PLA iNTHi'i's) I'. SAMIEUDDIN MONDUL (D e fe n d a n t,)*

Bengal Tinancy Act (V III of JSSS), seclions IS, 16—Opefatian of those seo- 
lions in a suit for rent of land, to which thi plaintiff suoomled befon 
the Bengal Tenancy Act came into force.

Sections 15 autl 16 of the Bengal Tenfinoy Act are not retrospective.

Th is  w as a  su it fo r a rre a rs  o f re n t  fo r  th e  y ea rs  1297 (1 8 9 0 ) 

o f  w h a t th e  p la in tiffs (w ho w ere  m inors) a lleged  was a  p e rm a -

* Appeal from Appsllafce Decree iTo. 252 of 18M, against the dseree of 
T. D. Beiglilon, Esq., District Judge of 24-Parganas, dated the 5tli of 
Deoember 1893, raveraing tlie decree of Babu Nogendra Nath Boy, Munsif 
of Barasat, dated the 1 Itli of March 1893.
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