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We sob uside the order of the Sub-Divisional Officer of
Ranigungoe and direct that under the provisions of section 146 of
the Code of Criminal Procedure the Sheebpur and Kanthi collie.
ries, together with the tramways, wharfs and buildings appertaining
thereto, be attached until & competent Civil Court bas determined
the rights of tho parlies thereto or the person ontitled to the

possession thercof,
Order set aside and fresh order made.

I T. H,

APPELLATE CRIMINAL.

A

Before Mr. Justice Doverley and My, Jusiice Banerjee.
JAHIRUDDIN ». QUEEN-EMPRESS.*

Unlawful assembly—Common object—Murder—Prosecution  of common
object~—Penal Code, section 149,

Neither of the cases, Queen v. Sabed Ali (1) and Hari Singh v, The
Empress (2), lays down any hard nod fast rule us to the circumstances under
which one member of an unlawful assembly can be decmed guilty of an
offence committed Ly another nnder the provisions of section 149 of the Penal
Code, and every casc must be decided on its own wncrits. In dealing with
suach cases, while ou the one hand it 13 necessary for the protection of the
accused that he ghonld not, merely by renson of his associution with others
as members of an unlaw(ul assombly, be Lold criminally liable for offences
committed by his a~snciates, which he hiwmselt neither intended, nor knew to
be likely to be committed, in (he viher hand it is oqually nocessary for the
protection of the pence that menthers of an unlawful assembly should uot
lightly Dbe let oft from suffering the penaltivs for offunces fur which, though
committed hy others, the law hus made them punishablo by rcason of {heir’
agsooiation with the actual ofeuder with one comunon object, Those two
cases rospactively emphasize the vecessity of keeping thoese considerations
in view. Members of an unlawfal assembly may have a community of objeét
only up toa certain point, beyind which they may differ in their objects,
and the knowledge possesssed by ench member of what islikely iobe
committed in prosecution of theiy common object will vary, not only
according to theinformation at his command, but also according to the exteni; ‘

% (Oriminal Appeal No. 786 of 1894 against the order passed by R. H
Anderson, Baq., Additionol Sessions Judge of Backergunge, dated the 27th
August 1894 '

(1) 1B.L. %, T, B, 847 : 20 W, R. Cr, 5. (2) 8C. L. R, 49,
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to which he shares the community of object, and a8 a conscquence of this
the effect of scction 149 may be different on different members of the same
unlawful assembly.

Tas accused in this case was charged with murder under
soction 802 of the Penal Code read with section 149, and also
with an offence under section 436.

The charges were made in respect ofa riot which had taken
place some time before, and in respect of which certain other
persons had been previously tried and convicted, the present
aceused not heing then tried as he had absconded. He was tried
before the Sessions Judge and two Assessors,one of whom consi-
dered he ought to be acquitted, while the other was of opinion
that he was guilty.

The Sessions Judge convicted him and sentenced him to trans-
portation for life. His judgment, which fully states the facts
and the evidence in the case, was as follows :—

4 s is  supplementary cese and the essential facts may be stated as
follows +—

# Qomplainant Samaruddin and others, took a settlement of some Jeel land
covered with jungle in the village of Kaiklalli Pubrampur, about three years
gego from Jagabandhn Sikdar and others. The lease was granted in Phalgoon,
and in the Aswin following the lessees made a Bushe or terporary residence
on purt of the land and proceeded to clear the land round it. It appears
that the Sikdars were the lastin a series of tennre-holders, and the maliks
denied the title of one of the under tenure-holders and gave a legse of the
samo Innd to certain persons, amongst whom it is said the present accused
was-—at any rate he gave out that he +was one of the lessees. These new
lessees then advised the complvinant and his co-«hiarers to leave, but were not
heeded. It is said that accnsed himself nved to threaten the earlier lessees.
He bhad & bushe and some land a little to the south of complainant's dasha.
However, nothing of much consequence Loppened until noon on the Tth
Jushti (7.6, 20tL May 1893), Thecomplainant and six others, nawely, Safiraddin,
Agman and Maddi, Avmenullsh, Nazimuddia, and Maizuddin had finished or
were at their mid-day meal in the dasha, which I should say consisted of two
sheds with a hafing or verandah, when they heard shouts, and some of them
going outside it was seen that a body of forty or fifty men was coming armed,
six of them with guns and the others with gpears and lathis. They had come
to the diteh on the south of the basha, and told complainant’s party to go,
The latler vefused, There was some abuse on both sides, and then the six men
with guas fired, Safiruddin dropped dead, Asman went to the border of the
basha and fell, and the others of complainant’s party ran away, some north and
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some eagt into the jungle. Of these the complainant Nazamuddin and Maddi
had also been ghot. Then ncoused who had been seen amongst the attacking
men with what the witnesses think was a spear came with two other men and
get fire 10 the busha, while the rest of the mob, hearing a man had been Kiiled,
ran off. Having set fire to {he dasha accused and his companions dragged
Sofiruddin’s body to one of the boats which belonged to the baska and
proceeded along the Ahal which borders the basha on the south, They
were lost to sight when they entered the jungle, but asit was afterwards dis-
covered left the boat and body not very far off. Thena little afterwards
complainant's party began to veturn or be brought to the basha. Word was
gont to the police who were not far off. The Sub-Inspector came and recover-
ed Safiraddin’s body and sent it in for examination and sent the wounded men
to Ferozepur for treatment, Asman died on the way. The others who were
not 8o seriously injured recovered, but Maddi to thisday cannot use his leg
properly and Nazamuddin's hand i crooked. Seven persons wore sent up
for trial. Three were sentenced to be hanged, and three wero sentenced to
transportation for Jife. One was acquitted. The High Court on appeal confirm-
ed the senience of death passed on two of the men and commuted that on the
thivd, who was young, to transporlation for life. Those thuoe men had guns,
The present nooused abseonded. There is ample evidence of this in the pre-
sent vecord. Aa lo the facts generally I nead say nothing. I think the
evidence 18 too strong to admit of the very slightest doubt that the oeour-
rence was a8 I have above described. The only gnesiions are whether this
accused was one of the attacking party, wagarmed with a spear. set fire to the
basha and Lelped to remove Safivuddin’s corpse. The complainant and the
other fonr swrvivors of the party who were in the bashe at the {ime have been
examined, They all declared that they saw the acensed with what they
think was a spear, and compluinant and two others further swear that they
watched the proceedings from the edge of the jungle where they had taken
refuge and saw accused help to set fire to the dasha and remove Rafirud-
din’s corpse. The two others of complainant’s party say they fainted on
reaching the jungle, Besides thiy, there is tho evidence to the same effect
of Jagabandhu Sikdar and Srcenath Sikdar, whoss besha lay a little to the
east of the complainant’s basha and of two vnder-tenants of tho complainant
and his oo-sharers by nume Samiruddin and Nagaruddin, whoso basha lay to
the west of complainant's busha near the Bhal and past whose basha the boat
was taken with the corpse init. Now, though Iam not altogether satisfied
with the evidence of the two Hindus, I am quite convinced that the otler wit-
nesses have lold the trulh, The accused was well known tothese persons.
He had had Iis cultivations and pashe not far off the complainant’s bashg
for years, and there was u long altercation bafore the guns were fived, so. that
there was ample opportunity of observing who the principal men of fhe
attacking party were. Accused was named in the complainent’s first infor-
mation, and the story then told is substantially thejsame as that now told,
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and several of the witnesses distinetly named this accused in previous exatni-
nations, The defence is that aceused had one Naderali who is connected
with the complainant and some of his co-sharers (they are really all in
some way connected with each other) imprisoned some time before the ocenrs
rence, that accused gave up his land in that locality some years before, and
that as a matter of fact he was miles away celebrating a feast on account of
his sistor's mamdage at the time of the occurrence. ‘There have been many
witnesses called to prove the alidi. I have nothing to say of their evidence
excepb thab it is absolntely worthless from beglnning to end. Itis true that
accused did prosecute Naderali and have him imprisoned, but that was some
years before the occurrence, and ittarns out that Naderali’s brotler is one of
the aceused in thiscase. If accusedbhad really given up his land and gone
away some yeurs before, it is in the highesﬂ; dagree impossible that complain-
ant who had been badly wounded would have thought of this man as soon as
the Sub-Inspector arrived, which wag soon after the occnrrence,  Astoaccnsed
giving up his lands he has produced some documents, which, though hardly
proved, go to show that he did sell the land, but ab the same time took an
agreement that it wag to bo reconveyed to him if he paid the mopey within
a certain time, which time had not nearly elapsed when the cccurrence tool
place. The Zabalu is not produced, only the ¢krar is. In fact, thereis nothing
to show he gaveup possession of theland orthat he did not take a sub-lease
from his vendors, while the complainant and his witnesses positively stale that
he was living there in his basha and cultivating the adjoining land down to
the date of the oecwrence, immediately after which he disappeared. I have
gaid before he is stated to have claimed to be one of the lessess of the land
already leased tothe complainant and his co-sharers. There is no doubt
whatever that accused was living in that locality and eultivating land there
at the time of the accurrence. Whatever fransactione there may have been
regarding the land he originally held, the first Asseéssor thinks that accused’s
residence being doubtful renders his identification doubtful. I altogether
fail bo understand this. He was a known man, though he came from another
and distant village, and the witnesses did not know where his oviginal Bari
was, The police only say what they learnt. The accused’s own documonts
deseribe him as of Haligakati; which is where the complainant and his wit-
nesges say they heard he came from, and in the first information he is said
1o be @t present of Pubrawmpunr, and his father's name was not known. Ae-
oused now says his bari is in Gubabari, that is adjacent to Haligakati, but
on his own witnesses’ showing he hag notbeen living there since the oceur-
rence but somewhere in the south at a place ealled Dhensagar, The fact is
the man is & wanderer, who lives in various places aceording to gircumstances,
As to what the panchyat says about not knowing the acoused,and asto
accused’s basha not being in his list in accused’s name, that may woll be, It
is an ont-of-the-way place in a beel. It is doubtful from tho evidence if it
is In the panchyat elaka, and it wmay bein some one else's name, The list
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wag not produced to fest ihis matter, and indeed it is not of Lhe slightest con-
sequence, The chowkilar knew the accused and his basha welllenough,
Aceusod’s brother, T should perhaps noto, is said Lo have been living in that
Dbushe and cultivating with him.  How aceused lives may be smrmised from
the head eonstable’s evidence rogarding Lis capture. He was making his
way south in o Dboat at dead of night, was armed with a most formidable
kuife, a blade I should say neurly 2 feor long and o Iathi, and had concenled
himself under a juntra (vain shisld) at the boltom of the boat. T have no
donbt the head constable has told nothing but the lruth regarding the
capture,

# Tho witnesses have besn cross-examined at great length but aro not”
ghaken. Much is attempted to be made of the plantain trees and castor planty
on the sides of the baska as though thoey were dense jongle which would pre-
vont wen being identificl. Bat the evilence shows thay are sparse plants, as
indeed we should expect vound a new basha. Witnesses mighl even confuse
tho prasent condition of the plants with that of over a yearago, and make
thein dcnser than they really were then, but after all there is no donbt on the
ovidenco recorded that tho planis wers thin and scatiered. Tho Sub-In-

gpector nolad this ol the time,

“Tho nal (vecd) jungle too was spmse v ploces and "dense in others and
not of the same height everywhere, so that there is no veasom for doubting.
that the witnesses coul . have seen what was golng onin the busha.

#1In fine there is nob o shadow of doubt that the witnesses, or most of there,
if we omit the two Hiwlug, could identify the arcused, and I am quite satis-
fied they did identify him. He wos, as T said before, namod at ence, and the

part ha played in romoving the corpses of Safituddin ot any rate was meu-
tionod. That was fuhis abuence. Tt istn be fumther remarked that up to the
selting {ire to the house the witnesses candidly ardmit accusod did nothing in
particular.  Tdo not doubt he had a spear as they say. For these rensong I
believe the evidenco addurad by the prosecution and find accused Jalimddin
guilly of offences punishable by section 302 with section 149 of the Penal
Code and section 436 of tho Penal Code, and direct thathe ho transported
for life.”
Against this conviction and sentence the accused appealed to
the High Court,

Babu Dwarka Nath Chakravarti for the appellant.
The Deputy Legal Remembyancer (Mr. Kilby) for the Crown,

The judgment of the High Court (BL‘VDRLLY and BAXER-
TuE, Jd.) was as follows 1= ‘
The appellant Lias been convictad by the Sessions Judge of
Backergunge under section 302, read with section 149, and under”
soction 436 of the Indian Penal Code, of the offence of murder,
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which was committed by some members of an unlawful assembly
of which he was a member, in prosecution of the common object
of that assembly, and of the offence of catsing mischief by five
to a human dwelling, and he has been seutenced to transportation
for Jife.

In appoal it is contended before us, /irst, that the evidenoe is
insufficient to warrant the finding that the accused was present
at the riot ; secondly, that, even if it be found that the accused
was present at the riot, the evidence is ingufficient to warrant his
conviction for murder, the requirements of section 149 of the Indian
Penal Code not being shown to have been fulfilled 5 and, thivdly,
that the evidence is insufficient to warrant the comvietion uunder
seetion 436 of the Indian Penal Code.

With reference to the first and the third contention it is
enough to say that we have considered the evidence and the
comments upon it by the learned vakil for the appellant, bubt we
sce no reason bo think thai it is either insufficient or unveliable.
We think it is sufficient to warrant the finding that the accused
was present at the riot, and after the firing of the guns, when the
rioters began to disperse, on hearing that 2 man had been killed,
he, along with certain other membhers of the unlawfal assembly,
removed the dead body of Safirnddin and set fire to the hats
of the attacked party.

In support of the second contention the learned vakil for the
appellant relies strongly on the finding of the Court helow that,
up to the setting five to the house, the accused did nothing in
patticular, and upon be acthority of the decision in the case of
the Queen v. Subed Al: (1), urges that tha conviction under sec-
tions 302 and 149 vhould be setaside. On the other hand, Mr.
Kilby for the Crown contends that, considering the facts that the
nocused was one of a body of rioters of whom six were armed
with loaded guns and fired them in a volley, that he was himself
armed with o spear, and that after the murder he removed the
dead body of Safiruddin, the conviction for murder should be
hold to be right, and ho relies apon the case of Hari Singh v.
The Empress (2).

{) 11B.L.B, . B, 347: 20 W. B, Cr, 5. (2) 3C. 1. R, 40.
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We do not think that either of the two cases cited lays down

Janrpuppiy Any hard and fast rule applicable io all cases. The only general

Ve
QUEEN-
EurrEss,

principle Iaid down by the majority of the Full Bench in Suped
Al’s case is that, in order o bring a case under Lhe first part of sec-
tion 149 of the Indian Penal Code, the offance, which is theva spoken
of as committed in prosecution of the common object of the une
lawful assembly, must be one which is committed with a view to
accomplish the common object. Dut each of the two cases wag
decided with reference lo its own facls, and every case depending
upon the application of section 149 of the Indian Penal Code
must be so decided. ‘

In dealing with such eases, while, on the onc hand, itis neeessary
for the protection of accused persons that they should not, merely
by reason of their association with others as members of an
unlawful assembly, be held eriminally liable for offences” come
mitted by their associates, which they themselves neither intended,
nor knew to be likely to be committed, on the other hand, it is
equally necessary for the protection of peace that members of an
unlawful assembly should not lightly be let off from suffering the
penalties for offences for which, though committed by others, the
law has made them punishable by reason of their association with
the actual offenders with ono common ohject. The cases of Sabed
Al; and Hari Singh cited above, respectively, emphasize the
necessity of keeping in view the one and the other-of these two
conflicting, but equally necessary, considerations. We may add that
members of an unlawful assembly may have a community of
object only up to a certain point, beyond which they may differ
in their objects, and that the knowledge possessed by each mem-
ber of what is likely to be committed in prosecution of their
common object, will vary, not only according to the information
at his command, but also according to the extent {o which he
shares the community of object ; and, as a consequence of this,
the effect of section 149 of the Indian Penal Code may be different -
on different members of the same unlawful assembly. :

Having these considerations in view, and having carefully gone
through the evidonce, we think the appellant has been rightly cons
victed under section 302, read with section 149 of the Indian Penal’
Code. He had an interost in the subject-matter of the dispute;
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he had, previous to the occurrence, used threats to the persons in
possession. Ou the scene of the oceurrence he was present armed
with a spear, and was among those who were carrying the guns
and who fired the fatal shots ; and after the murder was commit.
ted, instead of leaving the place at once, be husied himself in

removing the dead body of Safiruddin and in setting fire to the

huts of his adversaries. These facts, in our opinion, clearly show
that the conditions, required by section 149 to be fulfilled in order
to make one member of an unlawful assembly guilty of an offence
committed by any of his associates, have been satisfied in this
case. They fully warvant the conclusion that the murder that
took place was committed in prosecution of the common object of
the unlaw{ul agsembly, of which the appellant was a member,
namely, the turning out of the opposito party from the huts in
question &t any risk, in which common object he [ully shared, and,
further, that he knew if to be likely that murder would be com-
mitted in prosecution of that common ohject.

‘We must, therefors, affirm the conviction and sentence and
dismiss the appeal.
H. T. H. Appeal dismissed.

Before Mr. Justice Banerjee and Mr, Justice Sale.

LOLIT MOHAN BATRRAR (ArerLiant) o, THE QUEREN-EMPRESS
(ReaPONDENT).*

Criminal Brench of Trust—Pmal Code, sectéons'stvs, 463, 404, 467 and 471—
Crimemal  breach of frust by a servant— Forgery—* Dishonestly "—
4 Praudulently "— Fabrication of a document to conceal @ conlemporaneous
or past embezzlement,

An aceused person who was in the service of zemindars, and whose duty
it was to pay into the Collectorate Government vevenne due in respect of
their estates immediately before the dus date of a %isf, received from them
acertain sum of maney with no specific instructions as to its application.
On receipt of that money he puid a portion only of it into the Collectorate
on account of the revenue, and having done so he then altered the challan given
back to him showing the amount actnally paid, and made it appear thata much
larger amount had been paid in than was the faot, This chaliun he sent to

# Criminal Appeal No. 597 of 1894 against the order passed by R. R. Pope,
Esg., Officiating Sessions Judge of Jeasore, dnted the 8th of Angust 1894,
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