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--------------Miotinij—lliotmg armed with a deadhj ineapon—Common object <if unlamful
assniihli/, Statement of, in charqc—Penal Cade, sections l i t ,  14S, 149 and 
S04—Error in oluirgo mideadinr/ accused—Criminal Procedure Code 
(1SS3), amtion 235.

Boforo a, ODiiviction can properly be miiiiit.ained fo r tlio ofEenos of rioting, 

it in neoofiaiiiy Hurt tliero should ba ft clear fiiidiug as to tlie coinmou object n£ 
the unlawful asaeiribly, aticl iilso that the coininon objpct so found should 
lwv0 Iieoii sta ted in tlie oiuu'gc iu order thut tlio aoouaed porsou m ight have an 
opportiiuity of uiestiug it.

Where a Sas39ioi)3 Judge iu his charge to thfi jury toforrod to two posgibla 
common objootg of an uulaivfulafisembly,one (if which ouly had baon set out 
in the charge sheot;

Held, that, inaaunich as it wan impossible to say which of the tiro common 
objecta had beou accepted by the jui'y, and it ini^iit well have bean that they 
hurl iiocoptsd tha one whioh bad not been oharg-ed, and which oonsequently the 
accused had not bad an opportunity o£ meeting, tha conviotion must be set 
asido.

I f  one nieiBber of an nnliuvfii! aasainbiy is armed with a deadly weapon 
the other moinhera cannot ou that account be charged under section 148 o£ 
the Penal Code. It is only tlie actual porsoii so armed who can be charged 
under that section.

T h e  ap p ellan ts  in  tliis  ease w ere couviote il, n p o n  th e  ixnammons 

•verdict o f  a  ju ry , o f tlio  fo llow ing  offoncos, vim., (1 )  Sabir, 

■with onlpable  hom icido n o t a m o u n tin g  to  m u rd e r  oom m itted in  

p rosecu tion  of th e  oom naon object o f  a n  u n law fu l assssmbly, of 

wliich. h e  was a m em b er, by  causiiiff th a  d e a th  o f o n o M d n , 

w ith  th e  know ledge  th a t ho w as l ik o ly  b y  h is act to cause 

d eath , b u t w ith o u t a n y  in te n tio n  o f doinn; so, tir id sr  section 30'i 

o f the P e n a l Code ; (2) lilsaf, w ith  b e in g  a  raam bor o f a n  unlaw - 

fu l assem bly  in  th e  p ro secu tio n  o f the  co m in o a  ob jec t, o f which 

one of i ts  m oinbera, S ab ir , co m m itted  cu lp ab le  hom icide, trader

* Oraniiml Appeal No. 627 of 1894 agaimit the order piisasd liy S. J ,; 
Douglas, Baq., OIHciating Sessiona Judge of Daooa, datod tiie 26tii of July, 
1894.



sectioa 149, taken witli section 304 of the Penal Code ; and (3) both ■ is94
Sabir and Esaf, with riotiug armed witli deadly weapons under 7̂ ^
section 148 of the Peual Code, Sabir was sentenced under section ^

 ̂ Q u e e b -
304 to rigorous imprisonment for seven years, and Esaf under sec- E mpeisss,
tions 149 and 304 to rigorous impriaonraent for three years, and a 
fine of Es. 50, or in default to a further terra of six montha. i?o 
additional sentence was passed on tliora for the offences under 
section 148, From these convictions and sentences the prisoners 
appealed to tlie High Court on the ground that the Sessions 
Judge had misdirected the jury on a variety of matters, the 
only ones however which are material being as follows, via., (a) 
that he had directed the jury that Esaf was gnilty under 
section 148 of the Penal Code of being armed with a deadly 
weapon, because Sabir had been so armed, and although he,
Esaf, had not himself actually had such a weapon in his hand ; 
and (6) that he had directed them as to a common object of the 
unlawful assembly which was entirely diiforeut from the one set 
out in the charge upon which the prisoners had been committed 
to take their trial.

The facts elicited in evidence taken at the trial were, briefly, 
that Esaf, accompanied by Sabir and a number of other persons, 
of whom a few were little boys, were engaged in plucking 
mangos in an orchard in which Esaf claimed to exercise this right; 
that Nidu, the deceased, came and remonstrated on behalf of 
his master, Kunja Behari Poddar, whereupon Koilas Pal, alleged 
to be on inimical terms with Ivunja Behari Poddar, and being 
also present in the orchard at the time, or possibly some other 
parson—the Sessions Judge, considering it immaterial to decide 
who—called out “ bring me the head and that thereupon 
Sabir struck Nidu over the head with a latki, iu consequence of 
which he died.

The charges upon which the prisoners were committed to take 
their trial at the Sessions were as f o l l o w s •

In the case of Sabir—

“ That you on or about the 8id day of May 1894 at
Panam (Bojh Mocho) were guill.y of the offence of rioting armed 
with a htki, Le., a deadly weapon, itnd thereby committed an
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offoncG punisliaWe midoi: section 148 of tlio Indian Ponal Code, 
aud  witliin liio cognizimoo of the Court of Session.”

“ Secoiidlif.—Tlikt you on or about llie 3rd day of May 1894 
at Pauani (Hojli Moclie) iu  tho course of that riot (ioniinitteJ 

culpable h oraic ido  not auionnting to m iird o r by causing tbe 
death of one Nidu l)y striking liiui on tho head with a lat/ii and 
thereby coniinitled an offonce punishable under section 804: of 
the In d ian  Penal Ootle, and within the cognizance of the Court 
of S ession .”

In the case of Esaf—

“ F irst.- That you on or about the (3rd day of May 1894 ai 
Panam (Bojh Morho) were gnilty of tlie offence of rioting armed 
with deadly weapons and thereby comniittod an ofFouce pnniuh- 
abio under sactioiis 1-18 and IID of the Indian Ponal Code and 
within tho cognizance of the Coiii t of Session. ”

“ &conc5̂ jf.—That you on or about tho 3rd day of May at 
Panam (Bojh Muche) joined tliat unlawful assembly, kuovTing 
that it was likely that force would ho used, and in which force 
was used, and tlie death of one Nidu caused by a blow of a 
lathi on Ms head iu taking away mangoes from a garden in 
charge of Nidu, and thereby oominitted an otFenoe pimisliable 
under sections 301 aud 111) of tho Indian Peaal ('odo and \yith-, 
iu the cognizance of tho Court of Sossion.”

Tho portion of tho Sessions Judge’s charge to the jury mate
rial for the [)urpose of this report, aud to which oxceptiou vias 
principally taken by tlio appellants, was as follows : —

“ Tlic two ucuuseil ;iro charged witli having coumiittod a I'iot ou .?rd Blay 
lost nl Puimm ai'med ivilli deadly weupoiiB.

“You must clearly midcrtitaiiil vvliitl this nieaim. Tlie first oloment of a riot 
i£i au nnlivwful luiHcuibly, which takcHpluco wlioii livo or more porfiona conĵ ra- 
gate for Iho onmuioii i)uriJ0S0 of doing KOinelliiug which ia £orbirtflou by law, 
BLich as luiHchiof, (jriininid trcKpiifis, or any olTonoo likii bunting or auMiinlling 
any person. Tho naxt stage is when any luoinhor of: such milawtul assauilily 
uses fiH'ijo or violeiuio in pi'ouoculion oJ! tlio coimuou objoot of sauh asseinbly, 
in which ease every iiipinbiu' oC auuli assembly is guilly o£ rioting (section 145 
of (ho I'oiud Goilo). The tLini iiLiigv, vvliicli fomis the Hiibjocl of tho charg'fi 
agahist the aconseil, isiurii’cil ntwhouiiiiy lucinbor of siKih utdawful assoinhly 
is gnilty of rioting- boins' urnicid with a deadly weapon, then by analogy,of
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section 14G of tlie Penal Code every moiubei- of such assembly is guilty of tlia 
offence of rioting aruiBd with a deadly weapon. And when a man oomiiiits a, < 
riot ai'ined witl) a lalhî  and sach lathi is ugad with violeuca ou the huiuan 
head, I doa't thiak it req̂ aii'oa any explauatiou from me to show tliat suoli lathi 
ia a deadly -weapon.

“ It will be, therefore, necessary in tlw present case for you to fine! whothei' 
or not Siibir and Bsaf ware meiubers of an niilawful aasombly, iu the common 
object ol: wliich one or inoro of tiieir number used violence, being then armed 
with a dangerous lathi, so as to auswer the re(iuiremeata of soctioa 148 
of tho Peual Code.

“ Sabir aooused is also ohai'ged -with haying committed onlpable iiomicido 
not amountnig' to manler by causing tho death of Nidu dnring such riot 
nnder section 304 of the Peual Code. That aection ia divided into two parts : 
tho first part reforg to an act which ia done with tije knowledge and intention 
of causiag death, but wliioh ie not muider, owing to cortiuii extenuating cit- 
cnmstanoes sot fortli iu the exceptions to section 300 of tha Poual Code. 
The aeoood part refers to an act which ia done more or less leoklesaly with the 
knowledge that it may result iu death, but without any iulention of canaing 
death. You must bear tho diffierenee in mind.

“ Bsaf is charged under sections 149 and 304 of tho Penal Code to the 
effect that he was a member of an imhiwful aasombly, iu the prosecntion ol; 
the common object of which one of tlie luomberg, Sabir, caused the death of 
Nidu, in conaeriuenco of which Esaf, under section 149 of tlie Penal Code, ia 
guilty of such culpable lioiuieide.

“ Aecoi'diiigly -with regard to Sabir you must bo satisfied that ho caused 
such bodily injury to Nidu as caused his death ; if you find that such act was 
done without the intention of causing Nidii’a death, though Sabir may have 
known it was likely to cause his death, you will find that tiie lattoi- part of 
section 304 of the Penal Code applies,

“ As for Esaf, in order to fiail him guilty as charged under section 149 and 
section 304 of the Penal Ooda, you must be satisfied that the act which caused 
tha death of Niilu was done really with a view to accomplish the connuon 
object of tho unlawful assembly, ol which E,>)af was then a member, or that 
such act was one which Esaf knew, or had reason to believe, would probably 
be couunitted in prosecution of the common object of Rucli asHeinbly,”

Tho Sessions Judge tlien proceeded lo deal ‘vvith the evideuco, 
and then ooutiiiued :—

“ It is for you to say whether or not you believe the main features 
of the story for the prosecution so as to find the charges against the two 
accused substantiated.

“ If you find that Kunjo Babn was in possession of this orchard, and if 
you find that these two accused with othere, amounting to five or more in
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1894 m n n . b e r ,  w e n t  t o  t h i s  o r o l i a r d  t o  g a t l i s i  t h e  m a n g o  f r u i t  t U a r a  a n d  t o  e u -

__________ ‘________ f o i ’o e  a  s u p p o a a i l  r i g l i t  t o  s u c h  f r u i t  b y  E s a f ,  y o u  w i n  o o n o l u d a  t h a t  i n

s o  d o i n g  t l i e s a  t w o  n c o u a o d ,  a n d  t l i e  o t l i o r a  w i t h  t h e m ,  w e r o t h e a  m e m b e r u  

Q u e e n -  o f  a n  u n l a w f u l  a a s a r a b l y ,  b e o t t u a s  y o n  c a n  s a f e l y  c o n B i d w  b u b I i  a c t  o a  f t a i r  

E j u ' i i i M S .  p a r t  t o  i , e  o a l o u l a t o d  t o  c a u s a  w r o n g f u l  l o s s  a n d  a n n o y a n c e  t o  K u n j o  B a b u  

a n d  t o  b e  c r i m i n a l  t r o B p a a s ,  T l i a  n e x t  q u o s t i o u  i s ,  w a a  u u y  f o r c e  u s e d  b y  

a n y  m e m b e r  o f  s u c h  a s s e m b l y  i n  f n r t U o r a n o a  o f  t h e i r  c o m m o n  o l> je c t ,  i . e . ,  

i n  t a k i n g  a w a y  t h e  m a n g o e s  ?  T h i s  d e p e n d s  h o w  £ a r  y o u  ' b e l i e v e  t l i e  a v i a e i i o a  

f o r  t l i B  p r o s e c u t i o n ,  w b i c h  i s  t o  t h e  o f l i e c t  t h a t  w h e n  N i d u  p r o t e s t e d  a o m e  

o n e  c a l l e d  o u t  t o  b r i n g  b i s  h e a d  t o  h i m ,  w h e r e u p o n  E a a f ,  S a b i r ,  a n d  t h e  

o t t iS T B  B W i o m i d e d  N i d u  a n d  B a k l w i r ,  a n d  S a b i r  s t r u c k  N i d u  w i t h  h i s  M i i  

o n  h i a  b e a d  w i t h  s u c h  f o r c e  u s  t o  f r a c l n r e  h i s  s k u l l  a n d  e o  c a u s e  h i s  d e a t h .  

I f  y o u  a c c e p t  t h i s  e v i d e n c e  a n d  f i n d  t h a t  S a b i r  t h e n  s t r u c l c  N i i l u  o n  t h e  

h e a d  w i t h  b i s  h i h i ,  y o u  w i l l  a l s o  f i n d  S a b i r  u u d  B s a f  g u i l t y ,  a s  c h a r g e d ,  o f  

t h s o i i o n o e o f  r i o t i n g  w i t h  a  d e a d l y  w e a p o n .

“ O n  t b o  n e x t  o l i a r g o ,  y o n  m i i B t  l i e  s a t i e f l e d  t h a t  B a b i r  a t r u c k  N i d u  

t h i a  b l o w  w h i c h  k i l l e d  h i m ,  a n d  t b a t i t  w o a  B t r u e k  i n  f u r t h e r a n c e  o f  t l i e  c o m 

m o n  o b j e c t  o f  t h e  a s s e m b l y  t h o u ,  a n d  t l u v t  E a a f  k n o w  t h a t  i n  a o o o r d a u c e  w i t h  

t h e  g t m a r a l  o b j e c t  f l u c h  b l o w  w o u l d  p r o b a b l y  b o  d e l i v e r e d ,  T l i i s  a g a i n  d e 

p e n d s  o n  w h e t h e r  o r  n o t  y o u  b e l i e v e  t h e  e v i d e u c o  t h a t  t h i s  b l o w  w a s  s t r u c k  

b y  S t t h i r .  W i t h  r e g a r d  t o  B a a f ,  i t  i s  n o t  d e n i e d  t h a t  h o  w a s  p r e s e n t  o n  t l i i a  

o c c a s i o n ,  k i t  i t  i s  m ' g e d  t h a t  h e  i a  i n  n o  w a y  r e a p u n s i b l e  f o r  w l i a t  h a p p e n e d  

t o N i d u .  W h a t  w a s  t h e n  t h e  g e n e r a l  o b j e c t  o f  t h i s  a s s e m b l y ?  I f  y o u  

b e l i e v e  t h e  a v i d e u o e ,  i t  w a s  t o  c a r r y  o u t  t h e  o r d e r  a n d  t o  b r i n g  N i d u ’ a  h e a d  

h o c a u s e  h e  p r e v e n t e d  E s a f  a n d  t h e  o t h e i ’ B  f r o m  t a k i n g  t h e s e  m a n g n e a ,  t h e  

p e i - p u n e  f o r  w h i c h  t h e y  h a d  a s a e i n b l s d ,  a n d  t l i o  b l o w  w a a  a t r n o k  i i c o o r d i n g l y .  

Did JSaaf k n o w  t h a t  t h i s  b l o w  w o n l d  b e  t h e n  s t r u c k ?  T l i i a  i a  f o r  y o u  t o  

d e c i d e ,  T h e  e v i d e n c e  s h o w s  t h a t  h o  w i t h  S a b i r  a u d  t l i s  o t h e r s  r a n  u p  t o  w h e r e  

N i d u  a n d  B a k h a r  w e r e  a t a n d i i i g ,  a n d ,  t h o u g h  h e  h a d  n o  s t i c k  i n  h i s  l i a n d  

h i i n a e l C ,  h e  w a s  t h e r e  w i t h  t h e  o t l i o r a  w h e n  S a b i r  s t r u c k  N i d u  i n  a c c o r d a n e a  

w i t h  t h e  o r d e r  t o  b r i n g ‘ t h e  s a J a ’ s  h e a d , ’  1  t h i n k  y o u  c a n  o o n o i u d o  t h a t  

S a b i r  s t r u e k  N i d u  i n  p r o s e c u t i o n  o f  f t u c h  u o m u i o i i  u b j e c t  t h e n ,  a u d  t h a t  

E a a f  m u s t  h a v e  k n o w n  t h a t  S a b i r  w o u l d  d o  s o .

“  T h e  e v i d e n c e  i n  s u p p o r t  o f  a u o h  c h a v g o a  a p p e a r s  t o  m e  t o  b e  a a t i s f a o t n r y ,  

and i t  s e e m s  t o  m o  t h a t  t h e  p r o s e c u t i o n  h a s  a u b s t t t i i t i a t o d  t h e  c a s e  a g a i n s t  

t l i e s f l  t w o  m e n ,  b u t  i t  i s  f o r  y o u  t o  d e c i d e .

- “  I f  y o u  h a v e  a n y  r e a s o n  t o  d o u b t  o r  d i s b e l i e v e  t h i s  e v i d e n c e  y o u  w i l l  n t  

o n c e  a c q u i t  t h e s e  t w o  m e n  o n  a l l  c h a r g e s , "

Mr. P'ugK Mr. Donogh, and Babu Hamidra Nath Mitka 
for tlie apperauts.

M r .  M .  G h o s e  f o r  t h e  G r o w n .

ITor the appellaiil.s it  was contondod tliat ilio alleged common, 
oljjecl of tho unlawful iissouiMy should liavo Ijeou cloarly set out

JJ3Q t h e  INDIAN LAW liBPUllTS. [VOL, XXII,
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iu tlie charge,g, and the case of Behari Mahton v. Queen-Empress 
(I) was relied o il; that the jnry innst have been misled by the" 
Judge’s propounding t w  diiferent common objects, one of which 
at least the prisoners could not have been ap[)Hsad of until the 
very end of the Judge’s summing up ; and that they nrast neces
sarily have been thereby prejudiced in tbeir dafouce ; and further 
that the conviction of a person under section 148 of the Peuul 
Code, because another member of the assembly had been guilty 
of rioting with a deadly weapon, was clearly unsustainable,

For tTia Crown it was argued that, althougli the o o u t Ic-  

tioii under section 148 of the Penal Code could not be support
ed, the convictions on the other charges should not be set, 
aside ; that, although tho charges had not been artistically drawn, 
a common object could be made out from the second charge against 
Esaf; and that at any rate section 225 of the Crimiual Procedure 
Code would cure the defect if there was one.

The judgment of the Court (T kevblyan  and B a n e r je e , JJ.)
was as follows:—

In this case two persons have been convicted by a Judge and 
jury, and, of course, in accordanoo with the law, it is necessary 
for us to find a defect in the charge, or in some other portion of 
tlie procedure, before we can interfere with the conviction. On
the question of sentence, however, that is in our hands.

Tho occurrence which led to this charge was a dispute about 
the possession of an orchard. It was claimed by Esaf, who is 
one of the appellants before us. The case of the prosecution is 
that the two appellants, with others, went to this orchard for 
the purpose of gathering the fruit of some mango trees gro w in g  

there, and an altercation arose between them, and a man named 
Kidn, who was acting on. behalf of the rival claimants to this or
chard. In the end it is said that tho aocnsod Sabir struck Nidu 
on tho head with a lathi, and that two days afterwards Nidu died. 
Sabir has been convicted under section 30*1 of the Indian Penal 
Code of causing tho deatb of Nidu, and tlw e  ia no matter in the 
charge affecting his conviction under this section which can be
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iinpnn-ned. Tho only (|nestion, so far as lie is concerned, is tli© 
question of piiuisliment;. He lias been sentenced to seven years 
rigovons iinprisoninent. That, of course, is a very heavy punisli- 
roeut. There is in his favour the circumstance that there was no 
premoflitatiou before this attack was made. It was, apparently, the 
result of momentai’y excitement, and there was, so far as we know, 
only one blow struck. On the other hand, in the case of attacks or 
assaults where a blow so severo as to cause a man’s death ig 
given, ami where weapons, which are in efficient hands unquostion- 
ably lethal, are used, it is impossible to inflict a light punishment. 
We do not think we would be erring if we were to reduce the 
sentence on Sabir to three years’ rigorous imprisonment. We do 
not think we can reduce it to anything loss, and accordingly we 
direct that the conviction he upheld anil the sentence reduced to- 
three years’ rigorous imprisonmont.

The case with regard to Esaf stands upon an entirely different 
footing. He has been convicted under section 148 and section 
304, read with section 149, of the Penal Code. It is not disputed 
that there is no case against him under section 148 of the 
Penal Code. That section says : “ Whoever is guilty of rioting 
being firmed with a deadly weapon, or with anything which, used 
as a weapon of offence, is likely to cause death, shall be punished,”' 
&c.., and so on. The learned Sessions Judge is under the impres
sion, acting upon what he calls the analogy of section 146 of the 
Ooda, tluit if one meiubor of an unlawful assembly is armed with a 
deadly weapon, or a weapon of offence, the other members of the 
asseiribly can bo charged under scction 148. That is not so, It 
is only th.e actual persons who are so armed who can be charged 
under that section. The only way in which one person can be 
madn liable foi- the acts of another is under sftotion 149, There 
being no case under section 148, we tliinb that the conviction is 
wrong under the latter section and must bo' set aside.

Thoro is also, we think, no case nndor section 149, road with 
section 304. It was not really argued that the members of this 
assembly know it to bo likely that homicide would be committed 
in prosecution of the object of that assembly. With regard to 
the common object charged, as to which we shall refer presently,
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tlia t is to  say , th e  ta k in g  aw ay  th e  m an g o es from  tlie  tree s , th e  1804

lea rn ed  J u d g e  has, wo th in k , in  his c h a rg e , e x te n d ed  th e  p h ra se o 

lo g y  of section  Li9 too  fu r, a n d  h av in g  re g a rd  to  tlie p a r t  w h ic h

E sa f  is  p ro v e d  to h av e  ta k e n , asaan iing  tlie  e v id en ce  to  b e  t ru e ,  EuVRiik.

in  th is  m a tte r , we th in k  i t  w ould be s tra in in g  th e  law  to  a p p ly  to

it  th e  p ro v isions o f section  l i d  a n d  m ake  him  liab le  fo r th e  d o a th  

of th is  n n fo r tn n a te  m an  IS idu ,

Now comes the real question in the case, and it is the only 
question whioh has presented any ditBeulty to ns. Although 
Esaf may not be properly convicted either under section 148 or 
section 149 of the Penal Code, still it is competent to the Court 
to convict him under another section, which is one of the com- 
poaeut parts of section 148, namely, section 147. As there was a 
conviction under sections 148 and 149, it was unnecessary for the 
Judge to take the verdict of the jury under section 147, but if 
there had been an acquittal under those sections, the Judge would 
have been bound to take their opinion as to whether Esaf was 
guilty of rioting, and, therefore, guilty under section 147. It 
follows that, before we can acquit him altogether, we are bound 
to see whether he is entitled to an acqaittai under that section 
also.

The objection made on liis behalf to his being convicted under 
that seciiou arises from the allegation of the prosecution, and 
the charge made, and the charge of the Judge, with reference 
to wliat is stated to be the common object of the assembly. In 
the charge upon which he was tried there is, apparently, a refer
ence made to the common object of this assembly being to take 
the mangoes. It is pointed out by the learned Gouusel that, 
though it is not drawn very artistically, that is what the charge 
means, and practically says. The learned Judge, in liis charge 
to the jury, with reference t.o this cpestion, after goiug into other 
matters, to which it is not necessary here to refer, says th is:
‘•If you iind that Kuujo Babu, that is the rival eliamant, was 
in possession of the orchard, and if you find that these two 
accus. d with others, amounting to five or more in number, went 
to this orchard to gather the mango fruit there, and to enforce 
a supposed right to such fruit by Esaf, you can conclude that 
in so doing these two accused, and the others with him, were then
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1894 merabors of an unlawful assembly, because you can safely eonsi-
der such act ou l-heir part to bo calculated to cause wrongful lossi 

•»■ and annoyance to Kinijo Babu and to be criminal troapass,” Thai
i® porfcotly right, and in accordauco with the chargo. The 

Judge goes oa to say : “ The next question is, was any force used 
by any membor of such assembly in furfcharance of that common 
object, i.s., ill taking away the mangoes ? This depends upon how 
far you believe the ovidonce for the prosecution, which ia to the 
effect that when Nidu protested, some one called out to bring his 
Lead to him, whereupon Bsaf, Sabir, and the others surrounded 
Nidu and Bakhar, and Sabir struck Nidu with his lathi on Ms head 
with such force as to fracture his skull and so cause his death. 
If you accept, this evidence and find that Sabir then st.vuck Nidu 
on the head with his luthi, you will also find Sabir and Esaf guilty, 
as charged, of the offenco of rioting with n deadly woopon.”

Then he goes ou : “ Ou the next charge you must be satisfied 
that Sabir struck Nidu this blow which killed him, and tliat it was 
struck in fartherance of the common object of tho assembly then, 
and that Esaf knew that in accordance with the general object 
such blow would probably be deliverod. This again depends on 
whether or not you believe the evidonce that tliis blow was struck 
by Sabir. With regard to Esaf, it is not denied that he was pre
sent oil the ooonsion, but it is urged that he is iu no way respou- 
giblo for what happened to Mdu. What was tlion tho general object 
of this assembly p ” He then goes on, and this is an important 
part of his charge : “ If you believe the ovidouco, it was to carry 
out the order to bring Nidu’s head, because ho prevented Esaf 
and the others from taking these mangoes, tho purpose for which 
they hud assembled.” So wo have hero the Judge directing 
the jury that tho general object of tho assembly was to carry 
out the order to bring Sidu’s liead, tho general object atthiit 
particular time. At first the general object was to take the 
mangoes, but as the proceedings developed, the object changed to 
one to injure Nidu, for, of course, tho \7ords do not really mean 
to bring his head, but to injure him,

Sow, the jiu-y having convicted undor sootions 148 and 149, 
before wo can say that there ought to be a conviction under-' 
section 147, we must be satisfied that tho jury have found an'
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unlawful commoti otject. It is impossible for us to say, on tlie 
findings, wliethor tliey have given tlieir verdict upou tlio unlawful- ‘ 
ness of tlie common olijeot to injure Nidu, or the unla-\vfulness 
of the common object to take the mangoes. It may well he, and, 
in dealing with these matters one is bound to consider the matter 
most favourably to the accused, that they preferred to accept the 
view that the common object was to injure Nidu, inasmuch ag 
it did away with the necessity of coming to any conclusion 
on the question of the possession of the orchard. If they found 
that the common object of the assembly was to injure Nidu, that 
would be enough, and they need not find the other. But there 
is no charge whatever on this head ; an entirely difPerent coni" 
mon object has been charged.

Our attention has been called to .section 225 of the Code of 
Criminal Procedure, which provides that “ no error in stating the 
particulars required to be stated ia ihe charge, and no omission 
to state those particulars, shall be regarded at any stage of the 
case as material unless the accused was misled by such error or 
omission. ” In a case of this kind there may be evidence of a 
variety of common objects, but here, so far as we can see, it is 
impossible for us, on the evidence as it stands and having the 
charge there is at present, to say that the jury accepted eithe.r 
one or the other of those common objects. They accepted one, it 
is true, but which one they accepted it is impossible for us to 
say. It may make a diffieronco ia the case if, as a matter of 
fact, they accepted the case that the common object was to injure 
Nidu. But that was a common object that was never charged 
at all, and the accused person had no opportunity of meeting it. 
Of course, the fiading of the jury  with regard to the common 
object may have very great effect upon the seriousness of the 
crime and, therefore, on the punishment.

In the result, we think we are bound to set aside the com'ic- 
tion of Esaf, but we think that this case is not one which we 
can deal with ourselves, and we accordingly direct that it be retried 
under a properly framed chargc under section 147 of the Penal 
Code, and that, until the trial, the accused Esaf be released on bail 
to the satisfaction of the Magistrate,

H. T. H. Appeal allowed in part.
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