
any riglit of tlie piililio, either ia the bed o f the river or in. the 1894 

jalhar, and it ■would appear upon the pleadings that the Gfovern- Satcowhi 
nient haye recently been dealing mth this river as their own 
property. The (|Tiestion then being between the plaintiff as the 
owner of the permanently settled property Dhoba, and the Govern- 05 stTw joa 
meat claiming this property as their own, wa need not in this India. 

case determine what may be the rights of the public in the river.

The only q̂ uestion that ought to be determined in the case is 
whether the property in dispute is a part of towji No. 1 Dhoba 
or not.

The plaintiff is evidently not in a position to prove any ex­
press grant by Government, but the Mnnsif asked the Collector 
to send him the papers in connection with the permanent settle­
ment of the estate. These papers, if produced, might have thrown 
some light on the question.

We consider it, therefore, right and proper to send the case 
back to the Subordinate Jndge, with a direction that he will send for 
the papers in connection with the permanent settlement of Dhoba, 
and reconsider the case with reference to the remarks we have 
already made. Costs to abide the final result.

J. V. w. Case remanded.
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Before jUp. Juetice Side.

CHANDMDLL ahd others y. EANBE SOONDEBY DOS'SEE 1894

AND 0THEE3. *  ^ 28,

MepnseHiatlve of deceased person—Sepmentatiiie of insolvent dehlat'—Oinil 
Procedure Cade, X883, seotion S5S—Snit against widmo of insolmit as his 
legal npresentalm iw im —Oftaial Assignee—Form of deoree.

The husband of tho clofendant was adjadioRled an iiigolvent in 1801, 
and the uBual order was made vesting his estate in the OfSoiivI Aasignee. He 
subsequently died without having filed hie schedule and no schedule had 
ever been'filed. After his death a suit was brought by a credit or

* Application in the Original OivilJarisdiction under seetion 622 of the 
-Civil Procedure Code, in the matter of Act XV of 1882 and of suit No, 134fi7 
in the Calcutta Court of Small CaussB,



1894 against tlie dafemlant aa the “ wkloir, heiress, and legal rcpresentaUve’’ 
---------------- ôf the deceased insolvent, in which suit ft decree was made agninst her,
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ChandKIILL ,1 nmount to bo levied out of the asaetn of the deonased in her hands." In 
BiMEit an application hy the deiiendiuit to have the decree set naide on the grounds

SooSDBBY tiiat tiic OiSoial Assignee was a neceasary party to the suit, and that tha decree
should have been against him as her husband'a representative, as his estate 
waa in his lifetime, and since had continued to be, vested in tha Official
Assignee, E M  that on tho death of the insolvent liia widow, tha defendant,
beciime his legal representative within tho meaning of section 252 of tha 
Oivi! Proooduve Code, and that the existence of the voating order in no way 
affected her position aa such representative. Greenchr Climder Ghoae v. 
Mackintosh (1) ; Oirdharlal v.Bai Shiv (2), and J{ashi Fraaad v. Miller (3) 
referred to.

Sclcl, alar), that the Official Assignee was cot a neceaaary party to tha 
suit. The Official Assignee is not a necessary party to any suit to recover 
a money debt from a person who is either an insolvent at tho time tlie suit is 
inalitnted or becomes insolvent pending the suit. But a decree made against 
an insolvent under such ciroumstances should be restricted in form so aa not 
to allow tho judginent-croditor by means of execution to obtain an advantage 
over the general body o£ creditors. In n  Hunt Mamet S  Co., Em parte 
Oamlle v. Bhola Gir (i), and Miller v. Budh Sinffh Dtidhiria (5) referred to.

In this case the decree was varied by the omission of the words “ to 
be levied out of the assets of tho deceased in her hands,” and liberty was 
reserved to tho judgnient-oreditor to prove for the amount of hia decree in 
the Inaolvsnt Coiirt| with a note that execution of tho dccree is stayed pending 
the insolvency.

T h is  was an application b y  tho d 0fonda.nt Ranee Soondery 
Dossoe to have set aside a decree, dated 2 n d  July 1894, mado 
against her b y  the Chief Ju d g e  of the Calcutta (joart of Small 
Causes.

It appeared that H u r r o  Nath Shaha, tha hitaband o f  tho appli­
cant, had become insolvent, and a vesting order -was made o a  21st 
Atignst 1891, by which all his estate and effects booarae vested ia 
the Official Assignee. Hurro Nath Shaha subsequently died 'with­
out having filed his schedule. On 28th May 1 8 9 4  a suit in the 
Calcutta Small Cause Court was brought against Baaee Soondery 
Dossee, and other defendants, who were alleged to bo her hus­
band’s co-shai’era or partners, fo r  the prioe o f  goods sold. In the

(1) L L. R., 4 Oalc., 897, (2) I. L, B,, 8 Bom,, 309.
(3) I. L, B,, 7 All,, 752. (4) 1 Bom, H. 0,, 251, ■

(6) I. L, B,, 18 Oak., 43.



plaint in that suit Ranee Sooudery Dossee was described as “ the 1894 

widow, heiress, and legal representative of Hurro Nath Shaha Oh a n d m u l l  

deceased.”
EiVN EE

Her grounds of defence to the suit were—(a) that the plaint 
disclosed no cause of action against her; and (6), that the Officinl 
Assignee was a necessary party to the suit. The other defend­
ants pleaded “ never indebted.”

The record showed that the “ suit waa withdrawn against 
second and third defendants. First plaintiff solemnly affirmed 
and examined. No evidence offered for the defence. Decreed with 
costs, and pleaders’ foe Rs, 45 as against first defendant, to be 
levied out of the assets of the deceased in her hands.”

Ranee Soondery Dossee then applied to the High Court in its 
Original Civil Jurisdiction under section 622 of the Code of Civil 
Procedure to have this decree set aside on the grounds that tlio 
Chief Judge had failed to exercise a jurisdiction vested in him, 
and had acted illegally and with material irregularity, and a rule 
was issued calling on the plaintiffs to show cause why the decree 
should not be set aside.

Mr. Taokson and Mr. O'Kineahj in support of the rule.

Mr. Dunne showed cause.

The arguments and cases cited are sufficiently stated in the 
judgment of the Court.

Salb, J .—In this case the husband of the defendant was 
adjudicated an insolvent, and the usual order was made vesting 
the estate in the Official Assignee. Subsequently the insolvent died.
No schedule of debts was filed previous to his death, nor has any 
been filed since. After the death of the insolvent a creditor 
brought a suit in the Calcutta Court of Small Causes against the 
defendant “ as Ids widow, heiress, and legal representative,” and 
obtained a decree “ to he levied out of the assets of the deceased in 
her hands,”

An application to set aside this decree is now made on behalf 
, of the defendant, under section 622 of the Civil Procednre Code, on 
the fallowing grounds as stated in the petition : (1) Thai there is 
no oausa of action against the defendant, her husband’s estate being
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189-1 vested in tlie Official A.ssignee ; (2) that the Official Assignee, ia 
'chanuhuli' wiiom the estate is yested, vfas a necessary party to tlie suit.

Eanee questions argued before me wero somewliat diJJerent ia
SoosDERY form.

First, it was said that tlie defendant, thougli admittedly the 
widow and hoiross of the deceased insolvent according to Hindu 
law, could not, for the purposes of tto suit, be treated as his legal 
representative, seeing that his estate was in his lifetime, and still 
continues to be, vested in the Official Assignee.

The second contention on behalf of the petitioner was that the 
Official Assignee was a necessary party to the suit, and that no 
decree as against the estate could be made in his absence and 
that in any case the form of the decree was wrong.

The person who has the right to represent the estate of 
a deceased person is in the Oivil Procedure Code called his 
representative, or legal representative : see sections 244 and 252. 
There is no doubt that, under ordinary circurasknces, fhe 
widow and heiress of a deceased person would be his legal 
representative wilhin the meaning of section 252. In the case of 
Greender Chuncler Qho&e v, Maoldntoali (1), Pontifox, J., at p. 908 
of the report, expresses the opinion that the term “ legal repre­
sentative ” would include the widow and heiress.

Does the fact of the insolvency of tho husband and the 
existence of the vesting order afiPect the widow’s position as legal 
representative ?

Can it be said that the vesting order makes the Official 
Assignee the legal representative of the deceased insolvent?

Section 252 does not seem to contemplate such a result. That 
section provides that a decree obtained against tho legal representa­
tive of a deceased person may be execafced as if it had been 
obtained against such deceased person personally to the extent of 
the property of the deceased person come to his hands if not 
duly applied by him. This provision is obviously inapplicable to 
the Official Assignee who is not accountable for any assets vested 
in him as such, except to the Insolvent Court, subject to 
whose orders sach assets are held by him, and against whom/

(1) I, L, R., 4 Calc,, 897,
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therefore, in Ms official capacity, no personal execution can issue.
The section does not contemplate the insolvency of the 
deceased party, and excludes the idea of the Official Assignee 
being regarded as the legal representative -within the meaning of 
the section. Moreover the fact that the estate of the husband is DosBisii. 
not in the ■widow’s hands, bnt in the hands of third parties, is no 
bar to the making of a decree against her in her representative 
character— Glrdharlal v. Bai Shiv (1).

It has also been held that the Official Assignee is not a re­
presentative of a deceased insolvent within the meaning of section 
244 *of the Oode. Clause (c) of section 244 enables the Court 
esecuting a decree to determine “ (Questions arising between the 
parties to the suit in which the decree was passed or their repre­
sentatives.” Where a judgment-deltor, after attachment of his 
property, was deolared an insolvent, and the Official Assignee, in 
whom the estate had vested, apphed to have the attachment 
removed, the lower Court treated the matter as one to be dealt with 
under section 244. On appeal it was held that the Official Assignee 
cannot bo considered to be a rapreseatafcive of a judgment-debtor 
within the meaning of section 244, and that he should he treated 
as a third party—J f f l s / w ' r. Millei' (2). From these con­
siderations it appears to me quite clear, that, on the death of the 
insolvent, his widow, the defondant, became his legal representative 
within the meaning of section 252, and that the existence of the 
vesting order in no way affects her position as such representativs.

It was open to the plaintiff as a creditor of the dee6a?0d 
insolvent, either to proceed to prove his claim in the insolvency 
proceedings, or to institute a suit against the widow as the legal 
representative of his debtor. Having adopted the latter course, 
no proceeding could be taken under section 49 of the Insolvent 
Act to stay the suit,'inasmuch .as no schedule of the insolvent’s 
debts and credits has been filed. The suit therefore having pro­
ceeded and a docree obtained, the second question arises, vk,, 
whether the decree is open to objection on the ground that it 
was obtained in a suit not properly constituted, the Official Assignee 
not being a party to such suit.

(1) I; L .  K i  8 Bom., 809. (2) I, L . R., 7 Aii., 752,
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1894 The case of Tn re Hunt Honnet and Co., Ex parte Gamhle 
{Official Assignee) v. Bhola Gir (1) seems to show that, as regards 
suits pending against a person at the time of his insolvency, 

SooNcmy the Official Assignee is not a necessary party, and that such suits
D o ssbe . ĵ ĵ y pvoperly be eonlinnad against the insolvent in the absence

of the Official Assignee, notvyithsfcaading the insolvency. In 
that case it appeared that several creditors had instituted suits 
agaiust a certain firra. After decrees bad been obtained in most of 
the suits, but while some suits were still pending, the firm was 
declared insolvent. The usual vesting orders were made, by which 
the estate and credits of the insolvent firm and the separate estate 
of an insolvent partner were vested in the Official Assignee, On. 
the s.'ime day, and also subsequently, the property of tlie iirin was 
attached at the instance of various jiidgment-creditors. The Official 
Assignee then applied not to lay on any more attachments, and to 
have himself added as a party under section 73 of Act YIII of 
1859, not mrly in the suits whieli were then pending, hut also ia the 
suits in which decrees had already been made. After an elaborate 
expoaitiou of the law, the result as to how insolvency affects the 
relative rights of the Official Assignee and the creditors of an 
insolvent as to suits ponding at the date of insolvency is thua 
stated (p. 257 of the report); “ The result then is that as to 
suits pending at the date of the vesting order, in which the 
insolvent is plaintif, the law in England and India ia the same, 
viz., that the OfSeial Assignee may, on certain specified conditions, 
carry on suob suits for the benefit of the general body of 
creditors, in substitution of, but not as co-plaintiff on the record 
with, tie  insolvent. As to pending suits in which, the insolvent 
is a defendant, the law in India is tlie same as the law in England,, - 
except that, under section 49 of the Indian Insolvent Act, the 
Courts in India are specially directed, after the filing of the ia- 
solvent’s schedule and before his discharge, to stay suits and 
all proceedings therein founded on any debt or demand inserted 
in the schedule, on proof to the Court’s satisfaction that the debt 
or demand so inserted ii> the schedule is identical with that which. 
formg the subject of the suits, &c., which they are asked to stay.. 
As to any power of continuing such actioiis in substitution of 

(1) 1 Bom, H. 0.. 251.

2(54 THU IN DUN LAW REPORTS. [VOL. XXII ,



1894

C d a h d m u i x

V .

265

tho insolvent, or of being made a party to the suit in addition 
to the iasolvent defendant, tho OiBcial Assignee in India has not 
such power, any more than the corresponding functionary in 
England. ” Then as regards suits iu which a decree has been R an ise

made against a defendant prior to his insolvency the judgment ^̂ Tssee!̂
proceeds thus ; “ Neitlier in England nor ia  India have the as­
signees of an iasolvent ever been held to have the power, after 
judgment and decree, to get themselves made parties to the suit, 
with a view of moving for a new trial, setting aside the judg­
ment, or for any other purpose whatsoever.”

As regards the question of the position of the OiBoial 
Assignee as to suits instituted against the insolvent or his represen­
tative after insolvency, no schedule having been filed, there is 
a recent decision of this Oourt which is in point. In Miller v.
Budh Singh Diidhurix (1) the facts were as follows: A person 
was adjudicated an iasolvent, and an order was made vesting 
his estate in the Official Assignee, bat no schedule of debts and 
credits was iiled. A suit for money was then brought against 
the insolvent in a mofussil Oourt, and subsequently, on the applica­
tion of the plaintiif, the Oificial Assignee was added as a party 
defendant. The Oourt found that the amount claimed was due 
by the insolvent, and directed payment by the Official Assignee.
On appeal to this Court, it was held tha.t the Official Assignee 
had been wrongly made a party, and that' the judgment against 
him was in a form which would entitle the judgment-oreditor 
to be paid out of the estate preferentially, which was also wrong.
The Chief Justice says : “ The first order putting Mr. Miller’s 
name on the record was in our opinion wrong. There is nothing 
in the Insolvency Act which enables a suit of this kind to bo 
continued against the Official Assignee when the defendant has 
become insolvent, and this is not the case of the assignment of 
any interest within the meaning of section 372 of tho Code of 
Civil Procedure, such as would enable the plaintiff to proceed 
against the assignee. We think, therefore, that the Subordinate,
Judge was wrong in placing Mr. Miller’s name on t ie  record ; 
but his naine having been wrongly placed there, we think that

(1)1, L. E., 18 Oale., .43.
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isfl4 the jilJgnienf: againsf; him in tliis form must be wrong, and the
'caANDMULL i’®3.son is tliat suoli a judgment would work nianifest injustice
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r. and preveut tlie beneficial operation of the Insolvency sections 
SoMDERY teoause a judgment of this kind as against Mr. Miller

D o ssee . comes to this, that ho is to pay the money out of the estate in 
his hands, and that this man, the plaintiff, is entitled to get the 
■whole of his claim, and that it is to he paid in full if the whole 
estate of the iasolvent is sufficient to pay him. This is clearly 
wrong, and consequently this appeal must bo allowed and the 
judgment of the Subordinate Judgo and tha order substituting 
Mr. Miller’s name on the record must be set aside, and the case 
remitted to the Subordinate Judge for trial as against the original 
defendant.”

That was the caso of a suit instituted against the insolvent 
aftei‘ the estate had vested in the Official Assignee. The present 
suit was brought after the death of an insolvent against his 
feprosentatira. 1 see no essential diflerenoe between the two cases, 
and the principle 'vvhich underlies the decision in the one case 
applies equally to the other. It is true that tliere have been in­
stances ill this Oonrt where suits have been brought for money 
olaiina -against both the insolvent and the OflSicial Aagigoae as 
co-defendants. There are also cases wIioto on the defendant be­
coming an insolvent ponding tlie suit, the OiHcial Assignee has 
been added as’a party defendant, on the application of the plaintiff. 
But in all these cases the deci’ee has boon as against the debtor 
only, and as regards the decretal amount liberty has been reserved 
to the plaintiff to rank as a creditor in the insolvency.

This practice has been adopted, not on the ground that the 
Official Assignee is a necessary party to these suits, but rather witK 
the object of giving tho Official Assignee notice of the elaini awl 
to prevent any question arising as to the bona Jides of the prooesd- 
ings, There are also cases in this Court where such suits have 
been allowed to proceed to a decree against tk) judgnient-debtor, 

^notwithstanding his insolvency ia  the abseiujo of the Official 
Assignee, liberty being reserved ia the deoi'oe to. thejndgmsnt- 
ereditor to prove in insolvency for the amouat of his judgment 
debt.

Tho cases which I haive sited in the Bombay Court and in



tMs Court are sufficient I think to establish the proposition, that 1894 

the Official Assignee is not a necossaiy party in any suit to recover "cnANOTULL 
a money debt from a person -vvho is either an insolvent at the time 
the suit is instituted or becomes insolvent pending the suit. But S o o n d b b y  

it is also clear that the decree made as against an insolvent under D ossise . 

these circumstances, should be restricted in form so as not to 
allow the judgment-creditor, by means of execution, to obtain an 
advantage over the general body of creditors. The decree in the 
present case is free from objection, except as to the wovds “ to be 
levied out of the assets of the deceased in her hands.”

The defendant has denied assets, but even should there be assets 
|n her hands they are still vested in the Official Assignee, and are 
beyond the reach of any creditor, except through the machinery 
of the Insolvent Court. If there are ontstaading assets, the Insol- 
vent Court, if moved, would immediately proceed to get in such
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Under this decree in its present form, the plaintiff would be 
entitled to obtain execution against the defendant, and, if there 
should be assets in her hands, to obtain payment thereout in 
preference to the other creditors. This would be a proceeding 
entirely contrary to the policy of the Insolvent Act, and contrary 
also to the policy of the Civil Procedure Code which favours pro­
rata distribution of a debtor’s assets among all his creditors. The 
decree should be in the form adopted iu this Court under similar 
circumstances. The words “ to be levied,” &o., should be omitted 
and liberty reserved to the judgment-creditor to prove for the 
amount of his decree in the Insolvent Court, with a note that 
exeeution of the decree is stayed pending the insolvency.

There must be an order therefore varying the decree in the 
manner indicated.

Each party must bear his own costs of the application.

Attorney for Ranee Soondery Dossee : Babii iV. 0, Roy.

Attoi ney for the plaintiffs: Mr. N . C. Bose.
J . V . w.


