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or would not have found that there was o common object such as
converted the assembly in this case into an unlawful assembly,
Where the Jaw allows an appeal, the appellantis entitled to havean

Mamongs, @xplicit opinion from the Court of appeal that has to deal with them

1894

May 17.

on the guestions of fact involved in the case, The case seems tong
to be exactly similar to the two cases referred to above, and, follow~
ing those two cases, we make the rule absolute, set aside the judge
ment of the Appellate Court and direct the appeal to be re-heard.
H. 7. H. Rule made absolute and judgment set aside,

APPELLATE CIVIL.

e i

Befure Ay, Justice Ghose and Mr. Justice Gordon,
KARMI KHAN (Duvenpant) o. BROJO NATH DAS (Pramtrer)®

Bengal Tenancy Act (VIII of 1885 ), Chapier X, sections 101, 103—Power of
Revenue Officor—Devision of Speciul Judge—Res  judicato—Question
whether land is mal or lakhivaj— Limitation—Sule for arvears of vevenue
—det XT of 1859, sections 37, §3—Incunddrance—ddverss possession,

The plaintift had been proprietor of an estate which wus sold for arrears
of Government revenus and repurchased from the then purchaser by the
plaintiff in 1886, He applied under Chepter X of the Bengul Temmqy
Act for the measurement of the estete and the preparation of a record of
rights, and the Revenus Officer deputed for these purposes found that o
portion of the estale held by the defendant was mal lund, though it wes
held as lokhiraj under certain saneds, and as he also found that no
rent bad ever been paid for it, it was entered on the record of rights as
mul land held under those sanads ag lokhiraj. The Specind Judge on appenl
by the plaintiff held that the land having been found to be mal should
hive been entersd as mal land unassessed with rent, In a suit to have the
Iand assessed with rent, it was found that the samads, under which the
defondant claimed to hold, wero granted not by any predecessor in title of
the plaintiff, and were of a date anterior to the Permanent Settloment:
Ileld, (reversing the decision of tho lower Appellate Comt) ihat the
Special Judge had no jurisdiction to dotermine whether the land was mal
or Inkhivas, and that his judgment as to ite being mal did not therefore
operate as ves judicatu. Secretary of State for Indie v. Kitye Singh (1) referred
to ; Golihul Subu v, Jodu Nundun Roy (2) distinguished, ‘

#® Appeal from Appellate Decreo No. 528 of 1892, against the decres of -
Babu Rabi Chendra Gangoli, Subordinate Judge of Miduapore, dated the
22nd of Januvary 1802, reversing the decres of Babu Rem Jadab Tolepatro,
Munsif of Tamlukh, dated 30th of March 1881,

(1) L L. B, 21 Cale.. 38 (2) L L. R, 17 Cale, 721, -,
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Held, also, that the adverse possession set up by the defendant was, . 1894
within ihe meaning of section 53 of Act XJ of 1859, an incumbrance subject
to which the plaintiffy as a proprietor whose estate had been sold, took Kanant Kasx

1 v,
it on repurchase. If snch adverse possession therefore were sufficiently Broio Narm
long the suit would be barred by limitation. The plaintiff eould not he Das.
regarded as a person who had acquired thelestate © fres from all ingumbrances
which may have been imposed upon it after settlement,” as provided by
gection 37 of Act XTI of 1859, and could not therefors claim (as hold by the
lower Appellate Court) that his suit was not barred, having been brought
within twelve years from the date of the sale for arvears of revenue,

The cage was remanded for findings whether the land wag mel or lnkhiray,
and whether the defendant's adverseg possession was long enough to bar the
suit,

Tre facts of this case are sufficiently stated in the judgment
appealed from which was as follows :—

“ This appeal arises out of a suit for assessment of rent on 16 Ahatas,
5 chattaks of land, and also for recovery of the vent for the year 1295 and
1296 and & portion of the year 1297. The plaintift was one of the proprietors
of the estate in which the land sought tobeassessed with rent is situated,
The estate was sold in 1883 for arrears of Government revenuc and purchased
by one Prosonno Kumar Shamant, and the pleintiff re-purchased it from
Prosonno Knmar Shamantin 1886. He applied under Chapter X of the Bengal
Tenanoy Act for the measurement of the mehal and the preparation of a
record of rights, and a Revenue Officer was deputed to make the measurement
and prepare a record of rights. The land to which the suit relates was found
by thie Revenue Officer to form the slope of an old embankmont, and a8 such
to be mal land, Bub as no vent, it was found, was ever paid for it, it was

" entered ag mal land held by the defendant as lakhérgj under colour of certain
sanads. The plaintiff appealed to the Special Judge, who held that the land

‘ being found to be mal land should he shown as mafl land unassessed with
any rent. The land being found to be mal land the plaintiff has bronght the
prescnt suit to have it assessed with rent. The defence is that the land is a
portion of the defendant’s lakhirgj ; lhat no rent was ever paid for it ; that
Prosonnn Kumar Shamant was mevely o benamidar for the plaintiff; and
that the suit {3 barred by limitation.

“Phe learned Munsif in the Court below is of opinion that the Revenue
Ofticer apprinted to prepare a record of rights had no power to determine the
question whether the land was mal or lokkivgj ; and that his fnding is
not at any rate conclusive on the point. He has accordingly re-opened and
friad the question whether the land is mal or lakhirgf, and being of opinion
that it is the defendant’s valid Jakhirej land he has dismissed the plaintiff's
suit,

% The plaintiff has appealed. The points for determination in this appeal
are t—
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1, s the suil barred by limitation ?
49, Ig the land mal or lokhiraf, and is it liablo to De assessed with rent ?

“ 3, What may be the fair vont payablo for it ?

% Thae question whether the land is mof or Tulthire land was vaised Defore
the officor deputed 1o prepare o record of rvights, He tried that question
and found that it was mal land forming the slope of an ewbankment, But
as there was 10 evidence to show thab the defendant ever puid rent for ¥,
he chose to enler it ag land held by the dofendant s lakhirgf, In appoul
the Special Judge wrs of opinion thut it should bo shown as mal land
unoesmossed with sy vent.  The question whether tho land is mal or lakhiraj
has therefore been finally eet uf rest, and tha first Court had no jurisdiction to
re-open ihet quostion [see Goklkwl Schu v, Jodw Nundun Roy (1)]. 'The
defendant is admittedly the holder of soma lekhiraj lands, The land to
which the present suit relates is not his fubhire/ land, buf lo seems to have
encroached upon it and held it without payment 0f any ront for a numbar
of years, However this may be, the decision of the Specinl Judge on tha
point i3 final and operates as res judicats in tho presont suit, Tho land is
found to bo mal land, and it is Hable to bo assessod with rent,

4 Tha estate was sold for arrears of Govermwent revonue and purchased
by Prosonno Kumar Shamant, The plaintiff, who was one of the pro-
prietors before the revenue sale, has repurchased it from Prosonnos
Kumor Shament, It is contonded thet Prosonne Kumar was mavely o
benamidar for the plaintiff; but of this there i3 nvo sufficient evidence.
Tt was indeed held in o suit by Bishamvar Jana and others ageinst Prosonno
Kamar Shamant and others, to sst asido the rsvonuo sale, that Prosonno
Kumar was a benamidur for Brojo Nuth Das; but that suit was dismissod
on other grounds, and therefors the inding in it that Proseune Rumar wag
werely a benamidar for Brojo Nath Des i8 nob conclusive cvidence on the
point. The plainiifl hag purchaged the mehel from the purchasger at o sule
for amvents of revenue, and this suit. brought within twelve years from the
revenue sale is not burred by limitation. ‘

“ Tlte Revenue Oflicer who prepared a record of rvighls found the rate
of vent payable for this kind of landd to be DBs. 5 per bipha, The defondant
does not conbest tho rate of rent claimed. At tho rate of Re. & per bigha
the romt payable for 16 Khates § chatleks of land i3 Re 4-1-8 o year,’
exclusive of cesses. The ront assessed on the land is I%s. 4-1-8 o your, 1
g8e 10 reason why one-half of the fair vent should be asscssed on tho land.
The defendunt may have held it for a nnmber of years without paying any
reut for it, But it isin evidence that bofore the roveuse salc ha wae for
ahout twenty years the derputnidar nnd faradar of tho wehal,and the land s
nob invalid lakhirgf vesumed. It forme the part of the slopo of an ewhbenk-
wend, ad there is reason to think Le encroached upon it aud held it without

(1) L L. ., 17 Cale,, 721.
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payment of rent on the false pretence that it was a part aud parcel of his 1804

shivaj,  The full v it. :
lukhirej.  The full vent should be assessed on it Karui Kuan

“The appeal is allowed, the decision of the first Court reversed, and the .
plaintiff’s suit is decreed with costs in both the Courts,” BROSZ?ATH

From this decision the defendaut appealed on the grounds that
the Special Judge had no jurisdiction to try the question
whether the land was mal or lakkiraj, and his decision on that
question was consequently not res judicaia, as held by the lower
Appellate Court ; that as the defendant claimed to hold the land
as lakhiraj under sanads granted to his predecessors before the
Permanent Settlement, tho cage of Gokiul Sahu v. Jodu Nundun
Roy (1) was not applicable ; that as the Special Judge found that
the defendant never paid rent in respect of the disputed land, the
finding substantially amounted to finding that the land was
{ukhiraj ; that the finding that the tenure was mal on the ground
that it is the slope of an embankment was merely conjectural
and unsustainable in law, and that there was no evidence to show
that the defendant ever psid vent for it, or that it was the mal
land of the plaintiff ; that the lower Appellate Court was in error
in throwing upon the defendant the onus of showing the land
to be lakhiraj 5 that the finding that the defendant had encroach-
ed on the plaintiff’s mal land was one not based on any evidence ;
that Prosonno Kumar was merely a denamzdar for the plaintiff,
and 08 the plaintiff himself was the defsulting proprietor, the
lower Appellate Court ought to have held that he had not by his
purchase acquired the rights of the auction-purchaser, and that
his suit was therefors barred by limitation.

Babu Lal Mofhan Das, and Moulvie Mahomed Elabibullah for
the appellant.

Baba Srinath Das, Babu Tarak Noth Palit, and Babu Bidlu
Bhusan Ganguli for the respondents

The judgment of the Court (Gmosn and Gompox, JJ.) was as
follows : ~ , (

This was a suit for assessment of rent. The facts which led
up to it are thus clearly stated in the jndgment of the Subordinate
Judge : “The plaintifft-appellant was one of the proprietors of

(1) LL. R, 17 Calo, 721,
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the estate in which the land sought to e assessed to rentis situat-
sd. The estats was in 1883 sold for arrears of Government
revenue and purchased by one Prosonno Kumar Shamant and
the plaintiff repurchased it from Prosonno Kumar Shamant in
1886, He applied under Chapter X of the Bengal Tenancy
Act for the measurement of the mekal and the preparatin of a
record of rights, and a Revenue Officer was depuled to make
the measurement and prepare a rocord of rights. The land to
which the suit relates was found by the Revenue Officer to form
the slope of an old embankment and as such to be mal land. But
as no rent, it was found, was ever paid for it, it was entered as
mal land held by the defendant as lukhirej under colour of
certain sanads. The plaintiff appealed to the Special Judge, who
held that the land being found to be mal land should be shewn
as mal land unassessed with any rent. The land being found to
be mal land, the plaintiff has brought the present suit to have it
assessed with rent.”

The defence to this action is that the land is lukhirej, and
that the claim is barred by the law of limitation,

The Court of first instance dismissed the suit, being of opinion
that the defendant is entitled to hold the land as valid lakkiraj,

On appeal, the Subordinate Judge is of opinion that the judg-
ment of the Special Judge in the proceeding under Chapter X of
the Bengal Tenancy Act operates by way of ves judicata, as regards
the question whether the land is mal or lakkiraj; and in support of
this view he quotes a decision of this Court, Gokhul Salu v. Jodu
Nundun Koy (1). The Subordinate Judge has further exprossed an
opinion to the effect that the defendant, who is the holder of other
lakhiraj lands in the village, encroached upon the land, and held it
without payment of any rent for a number of years; and upon
the question of limitation, he has held that the suit having been
brought within 12 years from the date of the revenue sale is
within time ; and then addressing himself to the question of
assessment of rent, he has found that the defendant is Imble to:
pay at the rate of Rs. 5 per bigha.

The question whether a Revenue Officer, acting under Chap,

(1) L L. R, 17 Cule., 721,
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X of the Bengal Tenancy Act, has authority to determine the 1894
question as to the validity of an alleged lakhiraj title has been
fully considered in a recent Full Bench case of this Court [ 7he v
Secretary of State for Indiu v, Nitye Singh (1)] ;and it bas been BRO%’AI:_ATH
held that, in preparing a record of rights under section 102 of the
Bengal Tenaney Aet, a Revenue Officer is not competent to deter-
mine the validity of rent-free titles set up by persons occupying lands
within the area under inquiry, so as to resume such lands, and to
declare them liable to settlement of rent. No doubt, as explained
in some of the judgments delivered in that case, the Revenue
Officer, in preparing a record of rights, has to determine, when
such a question is raised, whether a person holding land within
the area under inquiry is a tenant or not within the meaning of
section 3, clause (3) of the Act; but thatisa very different thing from
determining whether the land is valid lakhiraj or not, In the caso
of Gokhul Sahu v. Jodu Nundur Roy(2) quoted hy the Subordinate
Judge, the defendant claimed under a sanad granted by o predeces-
sor of the then zemindar, and of a dale subsequent to the Decennial

R,
Kaami KHAN

Settlement ; and he was therefove regarded as a tenant within the
menning of the Bengal Tenancy Act. Aud this Court therefore
held that the Revenuo Officer had jurisdiction to enter the parti-
culars of the land in his record of vights. But that is oot the
case here. The defendant in this case sets up a sanad from a
person, who is apparently not a predecessor of the plaintiff, and
it is of a date anterior to the Decennial Settlement, and he could
not therefore be rightly regarded as a tenant within the meaning
of the Tenancy Act, unless it be that at some time or other he or
his predecessor has either attorned to the zemindar or paid him
rent. The Revenue Officer was of opinion that no rent had ever
been paid for the land ; he did not find that the defendant was a
tenant of the land ; but for cortain reasons held that the land
was mal and not lakhiraj, a determination which he was not com-
petent to make. -

In this view of the matter, the judgment of the Specinl
Judge eannot operate by way of res judieata in the present case.

Then upon the question of limitation that has beenraised in this

(1) T.L. R, 21 Cale,, 38; (@) L. L. R, 17 Cale., 721.



250

1894

Kanml Kraw

V.
Broro Nar
Das.

TUE INDIAN LAW REPORTS. [VOL. XXII.

case, the Conrt below is of opinion, as already mentioned, that the
defendant has encroached upon the land and held it as part of his
other lakhiraj lands without any payment of rent for a number
of years. Ho does not, however, find what may be the exact
period for which he (the defendant) has thus hold the lands ; bu
he is of opinion that the suit having been brought within 12 years
from the dale of the revenue sale is not barred by limitation,

The plaintiff, as found by the Subordinate Judge, was one of
the proprietors of the estate, and has since the revenue sale re-
purchased it from the auction-purchaser.

Section 53 of the Revenue Sale Law (Act XI of 1859) runs
thus : ¢ Dxcepting shares in estates under butwarra who may
have saved their shares from sale under sections 32 and 84,
Regulation X1X of 1814, and shares with whom the Collector
under seations 10 and 11 of this Act has opened scparate accounts,
any recorded or unrecorded propietor or co-partner, who may
purchase the estate of which he is proprietor or co-partner, or
who by repurchase or otherwise may recover possession of the
said estute, after it has been gold for arrears under this Act, and
likewise any purchaser of an estate sold for arrears or demands
other than those acorulng upon itself, shall by such purchase
acquire the estata subject to all its incumbrances existing ab the timo
of sale, and shall not acquire any rights in respect to under-tenants
or ryots which were not possessed by the provious proprietor at
ihe time of the sale of the said estato,”

The plaintiff, having recovered the cstate by repurchase, has
acquired it “ subject to all ils incumbrancas oxisting at the time
of sale ;” and conld nob therefors ho regarded as a person who
has acquived the estale “free from all incumbrances which may
have been imposed upon it after the time of sottlement,” as pro-
vided by section 37 of the Aet.

If the plaintiff were entitled to avoid the incumbrances
existing at the time of sale, and if his right to resume or assess
the land first acerued to him on the date of the ravonue sale, then
no doubt, as held by the Sabordinate Judge, he would be entitled,
mnder Articles 121 and 180 of the Second Schedule of the Limita~
tion Act, to bring his suit within 12 years of the rovenue sale.
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But under section 53 of the sale law, he is bound by the
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incumbrances cxisting at the timo of sale ; and if the right, which g, o kuiy

the defendant claims, as having been created in him by adverse
possossion  against the old proprietors (the plainiiff inclusive)
and by reason of their laches, is an incumbrance within the
meaning of section 53 of the Revenus Sale Law, it is obvious
that the plaintiff would be barred by limitation (whether this
guit be regarded as ono for avoiding an incumbrance, or for
resumption or assessment of the land), if the defendant has had
adverse possession for more than 12 years.

The question, what may be the character of the right thus
created in a person by adverse possession against the sold-out
proprietor, was on several occasions considered by this Court,
as also by the late Sudder Court ; and it has always been regard-
ed as an fncumbrance, which a purchaser at a revenue sale,
acquiring rights nndor section 37 of Act XI of 1839 (or under
the older sale laws repealed by that Aect), is entitled to set aside.
Thakoordass Roy Chowdhry v. Nubeen Kishen Ghose (1), Goluck-
monee Dossee v, Huro Chunder Ghose (2), Narain Chunder v.
Tayler (8), Khantomon: Dasi v. Bijoy Chand Mahatad (4),
[as regards a patni sale], Lukhmeer Khan v. Collector of Rajshaye
(5), and Romsunker Roy v. Bejoy Govind Buwval (6).

We take it therefore that the right claimed by the defendant
by adverse possession is-an *ineumbrance ” within the meaning or
the Revenue Sale Law.

The defendant might have, as the Subordinate Judge finds,
encroached upon the land, and included it within his other lakhiraj
lands, but this would be no less an adverse possession on his part ;
for the other lands being not the malland of the zemindar, he
could not be acquiring this lund for the benefit of the zemindar,
but for his own benefit.

If, however, it is shewn that the defendant or his predecessors
in title at some time or other after the Permanent Settlement
pither attorned to the zemindar, or paid him rent, the relation of

(1) 15 W. R., 552. (@) 8 W. R, 62.
3) L L. R, 4 Cale,, 103, @) T. L. R, 19 Cale., 787.
' B) 8. D. A, 1851, p, 116, (6) 8. D. A, 1852, p, 824.
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landlord and tenant would be established, and it might then Le
woll presumed that that relation has continued to exist, unless it
be proved that the defendant had, more than 12 years antecedont
to suit, set up to the knowledge of the zomindar an adverse righy
to hold the land as lakhiraj, and has been holding it as such
during that period. If, again, it is shewn that the land had been
held as part of the malestate within the last 12 years, hefove it
was taken possession of by the defendant, the suit would be
equally within time,

‘We have already said that tho judgment of the Revenue Court
does not operate as res judicata, The Subordinate Judge Thas not
found, as he ought to have found in this case, whother the land is
mal or lakhivaj, and his decision upon the question of limitation
is wrong or otherwise defective.

We therefore think it necessary to remand the case to the
lower Appellate Court for retrial with reference to the remarks
we have made. Costs to abide the result.

Appeal allowed and case remanded,
J V. W,

Before My, Justice Glose und Mr. Justice Gordon.

SATCOWRI GHOSH MONDAL (Prainwry) ¢ SECRETARY or STATE
ror INDIA m COUNCIL Awp ornmes (DREENDANTS.)®

Fishery, Right of—Right of fishery in tidal naviguble river —Right of G’a-
vernment in navigable rivers and fishery therein—Grant by Government
of right to private individuals.

As regards this side of India the bed of u tidal navigable river is vested
in the Crown ; and the right of fishery in such river, 88 algo the bed of the
river itself, may be granted by Government (whether it bein the exercise
of their prerogative as the Crown, or as representing the public) to private
individnals to be held by them a8 private property subjoot to the right of
nuvigation and such other rights as the public Las in such rivers—Dos d,
Seebkristo v. Bast Indie Co. (1)§ Gureedb Ilnssein Chowdhree v, Lumb
(2) 5 Bagram v. Collector of Bhulloa (8) ; Chunder Julewh v. Ram Churn

# Appeal from Appellate Decree No. 95 of 1893 against the decree of ‘
Bubu Rajendra Eumar Bose, Subordinate Judge of Burdwan, duted the 9th
of Degember 1892, reversing the decras of Babu Judupati Bancrjee, Mun-
gif of Kulha, dated 28th of March 1892,

(1) 6 Moo, I, A,, 267. {2) 8. D. A, 1809, p. 13567,
(3) Gap. No. W, R, (1864), p. 243,



