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respondent will pay the costs of the appeals to the Courts below, 1894

and of these appeals. Rr—
Appeal allowed. SIven
3 v,
Solicitors for the appellant: Messis. Lattey * Payne Riar o
Solicitors for the respondent : Messrs. 7\ L. Wilson & Co. Fapipror,
0. B.

CRIMINAL REVISION.

Before Mr. Justice Banerjee and Ar, Justice Sale.

FARKAN Axp orugrs (PETITIONEES) ». SOMSHER MAHOMED Anp 1894,
AvoTaER (OPROSITE PARTIES.) # October 24

Judgment—Form and contents of judgment—Criminal appeal, Judgment in—
Criminal Procedure Code, 1852, sections 367, 424.

A Deputy Commissioner, after hearing an appeal from a Deputy Magis-
trate who had convicted the appellants of rioting, gave the following
judgment s

“ After henring the arguments of the pleader for the appellants and exa-
miniog the record I am of the opinion that the lower Court had ample ground
for convicting the accused of rioting. I do not consider the sentence too
severe. Appeal dismissel.”

Held, that this was not a judgment within the meaning of sections 367
and 424 of the Criminal Procedure Code, and that the appeal must be reheard,

Komruddin Dui v. Sonatun Mandal (1), and Inthe matier of the petition
of Bam Das Maghi (2), followed.

Tre facts of this case were as follows 1=

The accused were charged with rioting under section 147 of the
Peonal Code, the occurrence having taken place on the 6th Assar
(19th June). The case for the prosecution was that the two com-
plainants and another had come to the south bank of the river Jalia
with a herd of cattle to feed them ; that the accused with others to
the number of 60 or 70 men camein a body armed with lathis and
other weapons for the purpose of turning the complainauts off the

# Criminal Revision No. 558 of 1894, against the order passed by B. B.
Newhold, Esq., Deputy Commissioner of Sylhet, dated the 4th September
1894, confirming the order passed by Babu G. C. Nag, Sub-Deputy Magistrate
of Sunamgunge, dated the 21st August 1894,

) L L. R, 11Calc., 449, @ L L. B, 13 Cale., 110,
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land by force ; that the latter being afraid crossed the river in

their boat to the north bank in order to got away (rom the aceused,
but that they were followed by them there and assaulted.

The accused pleaded not guilty, the substantial portion of their
defence being that on the day of the occurrenco a number of
cattle belonging to the Jalia village, to which the complainants
belonged, and which were on the north bank of the river, had cross-
ed the river on to the southern bank and strayed on to the lang
of one Korai ; that he and two others went thero to seize tho cattle
and take them to the pound; snd that when the accused hag
taken the cattle across the river om the way to the pound the
people of Jalia came out in a body and assaulted them and rescued
the cattle,

There was also a cross-case betwoen the parties. The Sub-
Deputy Magistrate went fully into the facts and evidence in the
case, and believing the case for the proseention convieted the
accused and sentenced them to fowr months rigorous imprisonment,
The accused then appealed to the Deputy Commissioner who
upheld the conviction, The following was his judgment delivered
on the 4th September 1894 :—

“ After hearing the arguments of the pleader for the appellant
and examining the record I am of the opinion that the lower
Cowrt had ample ground for convicting the accused of rioting.
Ido not consider the sentence too severe, Appeal dismissed,”

The accused then moved the High Court, and a rule was issued
to show cause why the judgment and order of the 4th September
should not be set aside and the appoeal re-heard, the ground being
that it did not comply with the provisions of sections 367 and 424
of the Code of Criminal Procedure. The rule came on to be
heard.

Mr. 4. C. Banerjec for the petitioners in support of the rule.

No one appeared to show cause,

The judgment of the High Court (BaNmrsgr and SarLx, J7.)

-was a8 follows ==

This is a rule calling upon the Deputy Commissioner of

Bylhet to show cause why his ordor dated 4th September 1894
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should not be set aside and the appeal re-heard. The ground upon
which we have been asked to interfere in this case is that the
order complained of which is the jndgment of the Deputy Com-
missioner on appeal from a judgment of the Deputy Magistrate
does not comply with the roquirements of section 367 read with
section 424 of the Code of Oriminal Procedure. The judgment
isan extremely short one. It is in these terms: * After hear-
ing the arguments of the pleaders for the appellants and examining
the record, I am of opinion that the lower Court had ample
ground for convicting the accused of rioting, I do not consider
the sentence ivo severe,” It does not, as section 867, which is
made applicable to appellate judgments by section 424, requires,
contain the point or points for determination, nor any explicit
statement of the reasons for the decision on such point or points.
It is argued by the learned Counsel for the petitioners that one
of the questions that arises in the cuse is whether there was any
common object by which the persons who are said to have com-
posed the unlawful assembly were animated, and it is of importance
in such cages always to see what the common object is in order
to determine whether it is one of the objects which would make
the assembly unlawful, Judgments very similar to the one now
under revision have been considered by this Court to be insuffi-
cient under the law, and retrials have heen ordered. [See the cases
of Kamruddin Dai v. Sonatun Mandal (1), and In the matter of the
petition of Ram Das Maghi (2),] No doubt section 587 of the Code
of Criminal Procedure provides that no finding or sentence of
a Court of competent jurisdiction shall be roversed on appeal
or revision on account of any error, omission or irregularity in
the judgment, unless such error, omission or irregularity has
occasioned a failure of justice 3 but it is impossible to say that the
error, omission or irregularity inthe judgment in this case hasg
not occasioned a failure of justice, when we do not know what
finding the lower Appellate Court would have arrived at upon
the evidence with regard to the question of common object of the
members of the unlawful assembly, and whether, if its attention
had been divccted to the determination of this question, it would

(1) L L. R, 11 Cale,, 449, (® LL. R, 13 Cal, 110,
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or would not have found that there was o common object such as
converted the assembly in this case into an unlawful assembly,
Where the Jaw allows an appeal, the appellantis entitled to havean

Mamongs, @xplicit opinion from the Court of appeal that has to deal with them

1894

May 17.

on the guestions of fact involved in the case, The case seems tong
to be exactly similar to the two cases referred to above, and, follow~
ing those two cases, we make the rule absolute, set aside the judge
ment of the Appellate Court and direct the appeal to be re-heard.
H. 7. H. Rule made absolute and judgment set aside,

APPELLATE CIVIL.

e i

Befure Ay, Justice Ghose and Mr. Justice Gordon,
KARMI KHAN (Duvenpant) o. BROJO NATH DAS (Pramtrer)®

Bengal Tenancy Act (VIII of 1885 ), Chapier X, sections 101, 103—Power of
Revenue Officor—Devision of Speciul Judge—Res  judicato—Question
whether land is mal or lakhivaj— Limitation—Sule for arvears of vevenue
—det XT of 1859, sections 37, §3—Incunddrance—ddverss possession,

The plaintift had been proprietor of an estate which wus sold for arrears
of Government revenus and repurchased from the then purchaser by the
plaintiff in 1886, He applied under Chepter X of the Bengul Temmqy
Act for the measurement of the estete and the preparation of a record of
rights, and the Revenus Officer deputed for these purposes found that o
portion of the estale held by the defendant was mal lund, though it wes
held as lokhiraj under certain saneds, and as he also found that no
rent bad ever been paid for it, it was entered on the record of rights as
mul land held under those sanads ag lokhiraj. The Specind Judge on appenl
by the plaintiff held that the land having been found to be mal should
hive been entersd as mal land unassessed with rent, In a suit to have the
Iand assessed with rent, it was found that the samads, under which the
defondant claimed to hold, wero granted not by any predecessor in title of
the plaintiff, and were of a date anterior to the Permanent Settloment:
Ileld, (reversing the decision of tho lower Appellate Comt) ihat the
Special Judge had no jurisdiction to dotermine whether the land was mal
or Inkhivas, and that his judgment as to ite being mal did not therefore
operate as ves judicatu. Secretary of State for Indie v. Kitye Singh (1) referred
to ; Golihul Subu v, Jodu Nundun Roy (2) distinguished, ‘

#® Appeal from Appellate Decreo No. 528 of 1892, against the decres of -
Babu Rabi Chendra Gangoli, Subordinate Judge of Miduapore, dated the
22nd of Januvary 1802, reversing the decres of Babu Rem Jadab Tolepatro,
Munsif of Tamlukh, dated 30th of March 1881,

(1) L L. B, 21 Cale.. 38 (2) L L. R, 17 Cale, 721, -,



