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Part I

The provisions relating to educat:on are spread over
several Parts in the Constitution of I.iZia, There are some
directives given in Part IV of the Constitution indicating
some ol the objectives which the country's effort in regard
to edacation must direct itsell to. Then, there are some
fundamental rights given to inaividuals ana groups which
prescribe the do'ats for the States and the Ualon govern-
ments. There are, again, some special provisions regar«
ding educational institutions belonging to certain mino-
rities like the Anglo I ..7i.... communit,. And, Iinally, there
are the provisions which distribute the legislative field in
regard to education between the Union and the Stotes.

Apart from the distribution or the legislative powers
provided in Part XI of the Coastitution and in the three Lists
of the VII Schedule, there is a direction in Article 41, and
another in Article <o regarding education. Article 41 directs
that "The statc shall, within the limits of its economic
capacity and developments mage effective provisions for se-
caring the ri_hts to worg, to education and to public assis-
tance in cases ol unemployment,...". And Article 45 directs
that "The state shall endeavour to provide, within a period
of 10 yezrs from the commencement o1 this Coastitution, Ior
free and compulsory education for all children until they
complete the age of 14 years',

It is important to note that these directions are add-
ressed not only to the States, ovubt, to both, the Uiion and
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states equally; (vide definition of state inArticle 36). Thus
it is as much the responsibility oif the Union as of the State
to secure the right to education to the individual and to
achieve the target of free and compulsory education for-all
children up to the age of 14 years,

It is submitted that notwithstanding the fact that in the
Aistribution of legislative powers, thc States possess the
exclusive power with regard to primary and secondury education
(vide Guyrat Uaiversity v. ShriXsishna, A,I.R, 1963, S.C. 703,
at page 712, the Uaion has under Article 45 the du%y and the
power to execute the directive regarding free and compulsory
educations How this directive may be executed by the Union
may be a difficult and deliccote matter, but it appears that
inthe exercise of the vast powers possessed by the Union re-
garding the allocation and distriuation of resources and re-
venues between itself and the various Stutes, it may discri-
minate on the ground or the rulfilnent by tihe State ol the
requirement of this directive. The U.ion and its agencies
like the Uaiversity Grants Commission xay also, 1or instance,
make the availability of their consent and funds Joi new
universities desired to be opened by the States, conditional
on the State having tauen satisfactory steps in the rfuliilment
of this directive. And, on¢ may venture to suggest, that
in very extreme cases oi. railure on the past oi the state, the
union may even come to the coanclusion that & situa tion has

arisen in which the Government or the State cannot be carried
on in accordance with the provisicns of this Constitution' as
contemplated in Airticle 356 and bring the state under Governor's
rule,

Part II

Coming to the legislative Lists in the VII Schedule the
chief provision in rcgard to education secemes tobe at entry 11
of List II: “Hducation, including universities, subject to
the provisions of the entries 65-64-65 and 66 of L.st I and entry
<5 of list III",

The entries of list I and list III referred to above are
as follows:

List T :
Entry 63 The institutions known at the commencement of

this Constitution as the benarcs Hindu Univer-
sity, the ALi jurh iud4slim Universivty and the
Delhi U.iversity, arnd any other imstitution
declared by ~arliament by ilaw to bLe an insti-
tution oi national importance,



Entry 64 - Institutions for scientific or technical
education financed by the Government of India
wholly or in part and de¢lcared by P rliament
by law to be institutions of rmtional impor-
tance,

Entry 65 - Union agencies and institutions ror -

(a) professiona, vocational or technical
training, including the training of
police officers; or

(b) the promotion of special studies or
rescarch; or

(¢) scientiiic or technical assistance in
the investigation or detecction of crime.

Entry 66 - Co-ordination and determination oif standards
in institutions for higher education or
research and scicntiiic and technical ins-

titutions.
List 11
Entry 33 - Theatres and dramdtic periormances, cinemas

subject tc the provisions of entry 60 of
List I; sports, entertaiaments and amusements,

while entry 11 of list 11 and the entries referred to therein
constitute the basic provisions of the Constitution regar-
ding the distrivution of lcgislative powers on education,

they are by no means exhaudstive., There are a nuamber of

other entries inthe three Lists which would affect matters
relating to education, at times, not inconsiderably. For
instance cntry 26 oi List III refcers to "L.galand M.dical
professioas"., Acting under this cutr, P rliament has passed
the Bar Councils Act, 1961, setting up the Bar Councl of

I.dia whose runctions, enumerated in S. 7 of the Act, include:

(b) to promote legal education and to lay
down standards of sach c<¢ducation in con=-
sultation with the Uaiversitics in Iadia
imparting such education and the Stcte
Bar Councils,

(i) to recognise universitics whose degre¢ in law
shall be a gualification ror enrolment as an
Advocate and ior that purposc to visit and
inspect universities',



The impact of these provisions on the powsr of the
State tolegisl:te on "Education, including universities"
is owvious.

Aaong otHer centries affecting education with varying
degrees of remoteness may perhaps be mentioned entries 28
(churitable and religious endowments), 39 (newspapers, books
and printing presses) and 40 (Archaeological sites and
remains ....) of List III, and, entrics 12 (Libraries,
museums etc.), 33 (Theatres, dramatic performances etc.)
and 31 (Svate Puoiic Services cte.) of List II,

It would appcar from the above scheme that while

'<dacation' iacluding 'universities', is by and large the
responsibility oi the State, the Uaion has been invested with
overriding powers in rcegard to certain aspects of education,
presumably regarded of national importance, In this respecct
the Constitution of Iudia departs radically from the cons-
titutions ot the United States, Canada or Aastralia. The
reason for the departure is simple. Highor education,
generally, and scientific and technical education in parti-
cular is the sine gua non of a rapid indastrial and economic
growth of the country which in its turn is indispensable
for the viability of constitutional government itcelf, not
to speak of other values, in the country. It was nccessary,
therefore, to make the all Indizs iesources available for
planning higher and technical c¢ducation in this country,.

Part 111

Inevitably there is some overlapoing of authority here
as in other legislk tive fields carved out in the Lists of
the Seveath Schedule for the Unlon and ror the States,
especially petwecenthe state powsr to lezislate over "Univer-—
sitiies" and the Union power over "Co-ordination and deter-
mination of standards in institutions of highs.s e¢ducation",
The principle for deciding disputes of jurisdiction in
suach matters continue to he the sam¢ as devised by Iadlian
and Imperial Coudrts ior resolving similar disputes under the
Government of India ict, 1935, whose provisions in fact have
provided the structural basis for the present constitutional
arrangement in this regard. Purincipleés from Cancdian and
Australian constitutionagil devisions have also been drawn
upon both, under the Government or India Act and the prescnt
Constitution, wherever appropriate . However, the actual
difficultiecs have been involved mot so much in finding
the principles as in selecting the appropriate ones for
application. This is @& rhaps best illustrated by the recent



-5 -

dispute in Gujrat University v. Shri Xrishna, A,I,R. 1963
S.C. 705,

The point raised before the Supreme Court in this case
was whether thc State of Bujrat, acting through the Gujrat
Unive.sity, could prescribe Gajrati or Hindi as the ex-
clusive medium of instruction and examinatiomin colleges and
institations under the jurisdiction oi that university, The
Supreme Couaxt held, by a majority, that thce State had no
such powsr. The court reasonefl that the powsr to prescribe
an exclusive medium would, ordinarily be covered both
under "Edacation, including Undversities" in List II and,
under “Coordination and dce¢termination of standards in ins-
titutions or highe. cducatioa, in List I. However, held
the majority, what ralls under the latter c annot at the
samc time also fall under the former, because,the entry in
List II (entry 11) expressly reduces thc contcent of the
State power reposed therein by adding the words "subject
to the provisions of entries 63,64,65 and 66 of list I...'.
Thus, hecld the Court, as soon as 1% is found th:t "medigm"
of instruction falls in item 66 of List I, it logically
follows that it is "carved out" from c¢antry 11 of List II.

The power to lay down the exclusive mcdium oi instruc-
tion was held to fall undcer item 66 of List I for the reason
that it Wwas a "dircct beoring and impact" upon coordination
upon coordination and detuimination of standards in insti-
tutions of higher education,

Poihaps it is fortunate that the Court has le¢ft exclu-
sively with the Union the question of dctcermining the <nd of
the English medium from Indian universitics., However, it
is submitted, that the reasoning of the Court not only makcs
an abrupt departure from principles hitherto recognized but
ulso thrcatens the power of the States on "cducation" and
"Univorsitics" with virtual extinction. Because, if what
is comprchended in '¢oordination and dctermination of stan-
dards' is to be excluded, or 'carved out' from State juris-
diction the loss may not be confined to 'medium' of instruc-
tion, but, may e¢xtend to courses; sillabi, classification
and qualirications of teachers, ond, in fact, to any area of
policy in regard to higher edacation worth the name. With
this rcasoning, perhaps, oven sccondary education will come
unde. the Union on account of its impact on standards of
highe: educotion. It is noteworthy, that herc the State law
has not becen turned down on account oi any contlict with a
Union statute. 1In fact, there has becn no Union Statute on
the guestion. The State law has becn invalidated just ior
want of power,
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In his dissenting opinion, wir Justice Subba Rao applied
the doctrine of pith and substancec as laid down inPrafulla
Kumar v. Bank of Commcrce, A.I.R. 1947 P,C., 60, arguing that
as long as the law squavely fell under entry 11 of the State
List its overlapping with entry 66 of List I did not in-
validate it. ,

It is submitted, that cven the Prafulla Kumar rule is
not strictly applicable, In the Prafulia Tumar case the
Provincial legislation re¢fcerred directly -to items expressly
provided for in the Federal List. Hero it is submitted,
the truec analogy is provided by the rule in "in rc C.P.
and Berar sotor Spirits Act" (A.I.R. 1939 F.C, 131)., Here,
as in the C,P, and Burar case, the rcal question is whether
the contents of item 65 in the Union List should be given
a meaning which will catirely sclipsc the contunt of the
State power on "Universiticos'" or shoul« thoey be given a res-
tricted, albcit, not unreasongble meaning and content so
that somc arca is left for the State to exercisc the powsr
granted to it,

It is possible that on some ruture occasion the Supreme
Court may re¢ject the broad import given to item 66 in List I
in the Gujrat Uaiversity case. And, it is for this rcason
that the Union Govermment must be advised not to depend
too much on the law loid down in that casc and to proceced
with their project of making University educ:tion a concu--
rrent subject if thoy intend continuing to give lcadership
in matters of University cdacatiocn.

P.rhaps the Court itsclf reaiiscd that the majority
opinion in thc¢ Gujrat University case has gone too far; and,
already the process of limiting its application to the ques=-
tion of 'mcdium' hes started., This is cvident from Chitra-
lekha v, State of Mysore, A.I.R. 1964 S.C. 1822, whcre the
court rejected the argument, based on thc Gujrat University
case,that the Stats could not lay down an oral test, adminis-
“tered through a selection committoc, for admission of students
in enginecring and medical collezes, inasmuch as such a test
would aifcet "coordination and determination of standards"
in these institutions. Disposing of the argument of the peti-
tioners based on certain passges from the Gujrat University
casc, 3Subba Rao, J., spusking ior a unanimous Court, obscrved:

"This and similar other possages indicate that

if the law madc oy the State by virtuc oi untry
11 of List II of the Scventh Schedulc to the
Constitution makes impossiole or difiiailt the
¢xereisce of the legislative power oi the Par-
liament under the entry "Coordination and detes=-
mination of standards in institutions for higher



¢ducation or rescarcn and scicatiiic and
technical institutions reserved to the
Union, th. State law may be bad. This
cannot obviously be decided on speculative
and hypothctical reasoning." (A.I.R. 1964
S.C. 2t p. 1830),

Yot, what ractual cvidence did the Court have before
itsclf in the Gajrat Uan\J”‘+j case for determining. the
impact of thu cucstion of wcdium on the determination of
standards?

\ﬂ
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I, conclu°1on it may be said o under the Conscitution
ot Indis, though "cducation, 1nplad1n ‘univessitics™ has
becn allottcd to the Sta tbs,uﬂclq°1vyly, as an itum of lc-
gisl: tion the Union has ample powers under catry 66 of
list I to pass any laws a1¢bct1ao sducation in the Univer-
sitivs ana instituticns ol highor cducation or ruscarch
and swiintiiic aad technicel institations fMfurthe:, the
Union may also assurt itscli in matters o¢ sccond: Ty ¢ du-
cation not only o, «Xoercising the power ol the purse, but
also, to a consiccrable cxtent, as an incident of the power
under cntry 66 of List I, The holding in the Gujrat Univer-
sity Cas. purhops gocs too far inprevonting the Stotos from
acting cven in the abscincee of Unionlegislation in mabtfers
affceting standards of higher cddes bica.  How.v. ry oven if
the Court rerfuscs to acvide by the siand taken in thc Gajrat
University Casc, thoe position remcins that in the case of
conflict bectween Unloa loegislation under citry 66 of List
I and thot under catry 11 of List II, Union legislation
will prevail.

I this coatixt it is not access oy zor the Unlon to
ask Tor onything more. The vxteat o the power at present
being vxerciscd by the Union is best illuscrated by the
provisions o:r the Universicy Granius Commission Act, 1906.
The Commission, s.t up undcr this Act nas thb~futy "to
take, in consultation with the Univ.orsitics or other bodics
concerned, all such stcps as 1t oy think {it for the pro=-
motion and coordination of university cducation and for
the determination and maintensunce oi standards ol teaching,
c¢xamination and rescarch in universitics...'"(S.12). The
Commission has th. power +o allocstc and disbursc Funds for
the maintenance and development of the Universitics estab-
lished by the Union and for the development of other univer-

o
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sities in the ccuntry. It has the power, to require any
University to favaishk inforzation dbalkbd oy 1t (S.12,1)
and to make inspections at any University €S.13). It has
the powecr %o withanold from any University the grants pro-
posed to be made to it out of the ifund ox thu Commission if
the University falls to comply with the recommendations of
the Commission (14). The offeetivensss of thou control of
the Commission over Univessity cducotion in the country can
be imagined from the foet that there is hardly any univer-
sity in the country whichis not rccciving nuge grants from
the Commission, and, practically no ncw university can be
s¢t up by the $tates todn .y without a gencrous commitment of
help frow the Commissioi.

Nor is the advisory and standordising role of' the Union
confined fo universitics and higher cducation. The terms
of rofurence for the Education Commission rocently sct up by
the Union Government would roveal that planning over the
entire field of c¢ducation, including primary, sccondary and
vocational, as wcll as hlghu; and tcchnical education ha
become the concern of the Union. The rolc of the Stﬁtbs,
thoagh of coursc¢ highly pronounced at the primory and sc-
condary loevels, has not rumained exclusive sven there, A5
The UHIbeSIty levels it is getting unmistakably dominated
by the Union.



